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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

 

       )     

New York Independent System Operator, Inc. )             Docket No. ER19-467-000 

FERC Order No. 841 Compliance Filing  ) 

       ) 

PROTEST AND COMMENTS OF  

THE ENERGY STORAGE ASSOCIATION 

 

Pursuant to 18 C.F.R. section 385.211 of the Rules of Practice and Procedure of the 

Federal Energy Regulatory Commission (“FERC” or the “Commission”) in the above-referenced 

docket, the Energy Storage Association (“ESA”) seeks to Protest and submit comments on the 

compliance filing made by the New York Independent System Operator, Inc. (the “NYISO”) on 

December 3rd, 20181 in the above-captioned matter. NYISO’s proposal is inconsistent with 

FERC’s Order 8412 in several areas, including, (1) prohibiting dual participation, (2) metering 

and accounting for ESRs behind a customer meter, (3) requiring state of charge management for 

Capacity participation, (4) lack of certain make-whole payments for ESRs, and (5) limitations to 

biddable parameters. There is also a provision in the proposal on Buyer Side Mitigation changes 

that is beyond the scope of the Order 841. Additionally, the lack of a sufficiently definitive 

timeline for Order 841 compliance merits further evaluation to determine how NYISO will 

comply with FERC’s mandates as directed. 

ESA notes that lack of comment on aspects of NYISO’s compliance filing should not be 

construed as an endorsement. It is challenging to know solely from the filed documents if some 

                                                           
1 See New York Independent System Operator, Inc. submits tariff filing per 35: NYISO Order 841 compliance 

revisions re: Electric Storage Resources (ESRs) to be effective 12/31/9998 under ER19-467 (Dec. 3, 2018) 

(“Compliance Filing”). 
2 Electric Storage Participation in Markets Operated by Regional Transmission Organizations and 

Independent System Operators, Order No. 841, 162 FERC ¶ 61,127 (Feb. 15, 2018). 
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aspects of the tariff amendment will in fact remove the present barriers necessary to facilitate the 

participation of electric storage resources in NYISO’s markets, pursuant to Order 841. As 

NYISO’s proposed compliance filing modifies a fundamentally new participation model yet to 

be implemented, and because electric storage resources have not yet operated under these new 

rules, ESA emphasizes the importance of operational experience under the proposed tariff as 

well as associated manuals and software to ascertain whether Order 841 has been fulfilled in the 

instant filing. ESA looks forward to continuing to work with NYISO, its stakeholders, and with 

FERC on future enhancements as necessary. 

Finally, ESA notes it is unclear how the instant compliance filing will apply to storage 

resources co-located at the same point of interconnection with generation and recommends 

FERC open an evidentiary docket to this end. 

I. PROTEST 

A. NYISO proposals that prohibit electric storage resources from “dual 

participation” in wholesale and retail markets are a violation of Order 841 

and run contrary to FERC’s intent of removing barriers to the participation 

of electric storage resources in the RTO/ISO markets. 

In Order 841, the Commission has determined that “[I]t is possible for electric storage 

resources that are selling retail services also to be technically capable of providing wholesale 

services, and it would adversely affect competition in the RTO/ISO markets if these technically 

capable resources were excluded from participation.”3 For that reason, the Commission wrote 

that “we are not persuaded by APPA/NRECA’s and TAPS’ suggestion that electric storage 

resources must choose to participate in either wholesale or retail markets due to the complexity 

of the metering and accounting practices.” 

                                                           
3 Order 841 P 325 (errata version). 
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Despite the Commission’s directive that electric storage must not have to choose between 

wholesale and retail services, NYISO explicitly states in its Transmittal Letter that Electric 

Storage Resources (“ESRs”) will not be permitted to engage in dual participation until the 

effective date of a yet-to-be-proposed tariff pertaining to distributed energy resources (“DER”).4 

Those tariffs rules have not been presented to NYISO stakeholders as NYISO has neither 

completed DER market design initiative nor scheduled a final vote on its proposed changes. 

Therefore, NYISO provides no assurance that tariffs governing dual participation will be filed 

with the Commission or made effective before its Order 841 tariffs become effective. As a result, 

ESRs will be prohibited from dual participation in wholesale and retail markets for an indefinite 

period of time.  

ESA respectfully requests that the Commission deny the NYISO’s proposed prohibition 

on dual participation of electric storage resources in wholesale and retail markets and direct the 

NYISO to detail plans to expressly allow dual participation. In order to avoid creating further 

uncertainty and delays, these plans should have a clear deadline for implementation—

presumably in close proximity to the effective date of the Order 841 tariffs—and should not be 

conditional upon the NYISO DER Roadmap stakeholder initiative’s approval and 

implementation. 

B. NYISO’s Metering Requirement Creates a De Facto Barrier to Dual 

Participation and Imposes Significant Financial Detriment on Storage 

Resources, and Should Therefore be Denied. 

In its filing, NYISO created a de-facto barrier to dual participation through its 

requirement for any ESR located behind a customer meter5 to be separately metered and have all 

energy used for charging and discharging accounted for independent of the customer’s retail 

                                                           
4 Transmittal Letter at page 55, “Energy Storage Resources will not be permitted to aggregate or engage in dual 

participation until the tariff changes permitting those market concepts become effective.” 
5 NYISO has used the term “co-located with load” for behind-the-meter.  
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load.6 This requirement fails to adhere to Order 8417 because ESRs located behind a retail meter 

will be precluded from earning revenues incurred by modifying load, such as by reducing retail 

demand charges or shifting peak load based on retail time-of-use rates. While the Commission 

allows for flexibility in implementing metering and accounting for different configurations of 

electric storage resources, FERC was clear that metering and accounting practices should be 

intended to distinguish between wholesale and retail activity,8 and not simply preclude retail 

activity. Moreover, As such, NYISO’s proposal violates the mandates of Order 841.9 

Moreover, NYISO’s proposal is inconsistent with New York State’s efforts to encourage 

storage to participate in the markets.10 At a time when storage resources are being deployed 

pursuant to state public policy goals, NYISO is proposing tariffs that would stifle the State’s 

efforts to increase market competition and grid resilience. As a result of New York’s legislative 

and administrative mandates, the vast major of energy storage deployed in New York State will 

come through retail and utility-driven deployments. NYISO’s prohibition on dual participation 

effectively would prevent any of this storage to compete in the wholesale markets for an 

indeterminate amount of time, removing an enormous potential source of competition from the 

markets and unjustly discriminating against resources that are technically capable of providing 

services to the ISO in support of grid reliability. ESA respectfully requests that the Commission 

deny the NYISO’s proposal to account for all energy used for ESR charging and discharging 

accounted for independent of the customer’s retail load and instead direct the NYISO to detail 

                                                           
6 Transmittal Letter at page 61. 
7 Order 841 P 322. 
8 Order 841 P 325 (errata version). “We are not persuaded by commenters who argue that developing metering 

practices that distinguish between wholesale and retail activity is impractically complex.” 
9 ESA also notes that NYISO is not compelled to this approach, as the Commission stated, “we recognize some 

electric storage resources (such as those located on a distribution system or behind a customer meter) may be subject 

to other metering requirements that could be used in lieu of a direct metering requirement by an RTO/ISO.” See 

Order 841 at P 318 (errata version). 
10 New York State has implemented its Energy Storage Deployment Program, which established a goal of adding 3 

GW of energy storage statewide by 2030. 
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plans to devise metering and accounting of wholesale transactions separate from retail 

transactions that do not create a de facto prohibition on dual participation. 

C. The NYISO’s proposed requirement that electric storage must use ISO-

Managed Energy Levels in Day-Ahead Market Bids to participate in the 

Capacity Market is a violation of Order 841. 

Order 841 states that “each RTO/ISO must permit electric storage resources to manage 

their state of charge because it allows these resources to optimize their operations to provide all 

of the wholesale services that they are technically capable of providing, similar to the operational 

flexibility that traditional generation resources have to manage the wholesale services that they 

offer.”11 The NYISO’s proposal contradicts the Commission’s directive in several ways. 

The NYISO proposes to explicitly require ESRs that participate in the Capacity Market to 

use the new ISO-Managed Energy Level12 option—a new method for the ISO to control and 

optimize the state of charge and dispatch of ESRs—in Day-Ahead Market bids.13 By requiring 

the use of ISO-Managed Energy Levels for storage resources that participate in the Capacity 

market, the NYISO is removing the ability for storage resources to manage their own state of 

charge in the Day Ahead Market and schedule with maximum flexibility. Although it is 

conceivable that ESRs that receive Day-Ahead Schedules could adjust those schedules in Real-

Time Markets through buy-outs or other mechanisms, relying on this possibility would be overly 

burdensome, subject ESRs to undue economic risk, and still hinder their ability to provide all 

services they are technically capable of providing in the Day Ahead Market. Additional elements 

of the NYISO’s ESR designs also treat resources differently depending on whether they are 

using the ISO-Managed Energy Level or Self-Managed Energy Level options (for examples, see 

section D below regarding make-whole payments), and additional parts of the design are not yet 

                                                           
11 Order 841 P 251 (errata version). 
12 “Energy Level” is equivalent to “state of charge” as defined in Order 841. 
13 Transmittal Letter at page 43. 
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complete enough to determine whether the NYISO will be discriminating based on ESRs’ mode 

of Energy Level management.14 These differences create potential uneconomic operating 

conditions that are unique to ESRs, and it is discriminatory for the NYISO to apply a 

requirement that imposes such a risk to ESRs without applying it to other resources. 

Order 841 clearly states that self-management of state of charge should always be an 

option, with penalty structures serving as incentives for ensuring that storage is able to meet its 

obligations and does not exceed its physical capabilities.15 The NYISO’s proposed tariff 

amendments violates Order 841’s directive and is also discriminatory toward electric storage 

resources insofar as it deprives them of the operational flexibility afforded to generators. For 

these reasons, ESA respectfully requests that the Commission deny the NYISO’s proposal to 

require ISO-Managed Energy Levels in the Day-Ahead Market and instead make such ISO-

Management optional. ESA further requests the Commission direct the NYISO to ensure 

elements of its ESR design do not unduly discriminate against ESRs, regardless of their selected 

mode of Energy Level Management. ESA recommends that if the NYISO has concerns about 

being able to appropriately schedule and dispatch the finite energy available from an ESR in the 

Capacity Market, it should ensure market designs provide the appropriate economic incentives 

and penalties for ESRs, rather than relying on mandatory ISO-Managed Energy Levels. 

                                                           
14 For example, the NYISO has not finalized its proposal for calculating de-rating factors for Capacity resources, see 

Transmittal Letter at page 45. 
15 Order 841 P 255 (errata version). 
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D. Restricting the availability of Day Ahead Margin Assurance Payment and, in 

some cases, Bid Production Cost Guarantee to electric storage resources is 

discriminatory and removes protection from uneconomic schedules and 

dispatches. 

In Order 841, the Commission finds that make-whole payments should be available to 

storage resources to protect against dispatch of supply when the wholesale price is below bid 

price or dispatch of load when the wholesale price is above the bid price.16  

The NYISO proposes to completely exclude ESRs from Day Ahead Margin Assurance 

Payments (DAMAP) except for when “the NYISO schedules them Out-of-Merit order or derates 

or decommits the Resource in response to a NYISO or Transmission Owner system security need 

or to permit the NYISO to procure additional Operating Reserves.”17 This exclusion of the 

DAMAP will result in ESRs being subject to uneconomic dispatch conditions, as further 

described below, without the protection of a make-whole payment. 

In its Transmittal Letter, the NYISO explains that differences may exist between an 

ESR’s Day-Ahead schedule and its Real-Time dispatch, which may result in changes in 

schedules between periods as described in the following language: 

“real-time offers from ISO-Managed resources are subject to the RTC [Real Time 

Commitment] and RTD [Real Time Dispatch] decisions about how best to use the 

available Energy over significantly shorter time horizons than the Day-Ahead 24 

hour optimization (as discussed in the Real-Time BPCG Payments section above). 

The shorter real-time optimization windows can result in the NYISO scheduling an 

Energy Storage Resource in real-time above or below its Day-Ahead schedule.”18 

 

The potential for differing schedules optimization windows can result in uneconomic 

dispatch of ESRs because the NYISO proposes to preserve the margin of ESRs’ “intertemporal 

                                                           
16 Order 841 P 171 (errata version), “we find that the participation model for electric storage resources must allow 

make-whole payments when a resource is dispatched as load and the wholesale price is higher than the resource’s 

bid price and when it is dispatched as supply and the wholesale price is lower than the resource’s offer price.” 
17 Transmittal Letter at page 41. 
18 Transmittal Letter at page 40. 
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bid spreads,” even if that results in a schedule that is not economic in certain hours.19 This means 

that the Day-Ahead optimization is preserving margins across hours but may schedule an ESR 

uneconomically in an individual hour (e.g. the ISO schedules an ESRs to charge at a price above 

its incremental bid price to buy because in a later hour the ESR can be scheduled to discharge at 

a price at equally higher than its incremental bid to sell). If the NYISO changes some or all of an 

ESR’s Day-Ahead Schedules in Real Time due to the factors discussed above, the ESR may no 

longer having the ability to maintain its intertemporal margin and will also not have the 

protection of the DAMAP. This is a scenario that is analogous to the conditions that the DAMAP 

is intended to protect against—per the NYISO’s own assertion, the DAMAP is intended to 

“protect Day-Ahead Margins that are lost when a Generator offers flexibly in real-time and 

follows its real-time dispatch.”20  

Removing the protection of DAMAP to ESRs not only raises the risk of unprotected 

uneconomic dispatch, but results in different treatment than of other generation resources. This 

would result in discriminatory treatment and could result in significant losses to resources should 

they be dispatched uneconomically due to the differences between the optimization window of 

the Day-Ahead and Real-Time Markets as described above. Additionally, because the NYISO’s 

ESR design for Capacity Market participation includes a requirement to use ISO-Managed 

Energy Level in the Day-Ahead Market, eliminating eligibility for DAMAP creates further 

discriminatory treatment—ESRs in the Capacity market would have no way to avoid the ISO-

Managed Energy Level in the Day Ahead Market and could be forced to take on the risk of 

uneconomic operation due to NYISO action with no DAMAP as recourse.  

                                                           
19 Transmittal Letter at page 26, “The market software may even schedule an ISO-Managed Energy Storage 

Resource to withdraw Energy or to inject Energy at a price that appears inconsistent with the Energy Storage 

Resource’s incremental costs of the Bid if the optimization expects that it will be able to cover the specified bid 

spread.” 
20 Transmittal Letter at page 40. 
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The NYISO’s proposal to not make Bid Production Cost Guarantees (BPCG) available to 

ESRs in any day in which the ESRs uses ISO-Managed Energy Levels during any hour of the 

day is similarly discriminatory and could result in uneconomic scheduling of ESRs. As 

illustrated in the NYISO’s own example, the different optimization windows of RTC and RTD 

means that ESRs may be scheduled differently in each optimization windows.”21 By the 

NYISO’s own admission in the Transmittal Letter, changing prices between each window could 

result in the ESR being scheduled at a loss if system conditions change prices between the RTC 

and RTD optimization windows. Normally, BPCG would protect against these kinds of losses, 

but the NYISO has determined that this risk be borne by the ESR and mitigated by selecting the 

Self-Managed Energy Level option.22 Order 841 requires that make-whole payments apply when 

an RTO/ISO dispatches a storage resource uneconomically, consistent with the practices for 

other market participants, and notes that the alternative is to allow resources to self-manage.23 

The NYISO’s proposal for BPCG to be unavailable to ESRs that use ISO-Managed Energy 

Levels in any hour of the Real-Time Market is directly contradictory to this Order 841 

requirement and is both harmful and discriminatory.  

The solution for NYISO’s concerns about the differences between Day-Ahead Schedules 

and Real-Time availability is for the NYISO to develop better designs for ESR scheduling and 

dispatch, rather than to remove the protection of the DAMAP. Similarly, the NYISO’s claim that 

removing BPCG eligibility for ESRs with ISO-Managed Energy Levels in Real-Time is 

acceptable because ESRs can choose to have Self-Managed Energy Levels ignores the 

                                                           
21 Transmittal Letter at page 39. 
22 Transmittal Letter at page 39. 
23 Order 841 P 178 (errata version), “We agree with commenters that self-management could be a means to 

minimize make-whole payments… to the extent that an RTO/ISO manually dispatches a resource using the 

participation model for electric storage resources, that resource must be able to recover their costs consistent with 

the manner in which other market participants are able to recover their costs if the RTO/ISO dispatches them 

uneconomically.” 
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requirements of Order 841 and would result in discriminatory treatment. ESA respectfully 

requests that the Commission direct NYISO to change its proposal to ensure that ESRs qualify to 

receive the same DAMAP and BPCG payments that are available to other resources, regardless 

of the selected method of energy level management that ESRs utilize.  

E. NYISO’s Proposal to Modify Buyer Side Market Power Mitigation Measures 

is beyond the scope of Order 841.  

Included in NYISO’s Order 841 compliance filing are revisions to its Buyer Side Market 

Power Measures for Installed Capacity (the “BSM Rules”) that would subject resources that are 

2 MW or less in size to the same BSM Rules that currently apply to resources larger than 2 

MW.24 The NYISO intends to apply these revised BSM Rules to all resources in Mitigated 

Capacity Zones, not just new ESRs.25 Furthermore, the NYISO proposes to make them effective 

immediately after the Commission approves its Order 841 filing, much sooner than the other 

Order 841 tariffs would become effective.26 

NYISO notes that although not necessarily compliant with Order 841, FERC allows the 

inclusion of “limited” tariff revisions in a compliance filing that are not explicitly directed by 

Commission Order.27 Subsequently, NYISO claims that its proposal to subject small resources to 

the BSM Rules is a limited modification to its tariff. NYISO has mischaracterized the significant 

barrier that such a tariff modification would have on its capacity market. Specifically, mandating 

that smaller resources adhere to BSM Rules will create administrative hurdles and significant 

financial detriment to those resources, when in reality none of the smaller resources will be able 

to exercise market power. 

                                                           
24 Transmittal Letter at pages 51-54. 
25 Transmittal Letter at page 51, “it is appropriate, and consistent with precedent, for the BSM Rule revisions 

proposed in this compliance filing to also apply to generators that are not Energy Storage Resources.” 
26 Transmittal Letter at page 65, “The NYISO proposes that those revisions become effective one day after the 

Commission issues an order accepting them, unless the timing of the order is such that immediate effectiveness 

would disrupt the NYISO’s administration of the Class Year process or the BSM Rules. 
27 Transmittal Letter at page 53. 
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For the reasons stated above, ESA respectfully requests that the Commission deny the 

NYISO’s proposal to change BSM Rules through its Order 841 filing as beyond the scope of this 

proceeding. NYISO is well aware that applying BSM Rules to small resources should be 

proposed in a separate Section 205 filing. 

F. Elements of the NYISO’s proposal do not allow resource operators 

sufficiently represent their state of charge as a bidding parameter, contrary 

to Order 841. 

Order 841 states that “to the extent that an RTO/ISO adopts bidding parameters to 

account for the physical and operational characteristics set forth in this Final Rule, it must permit 

a resource using the participation model for electric storage resources to submit those bidding 

parameters in both the day-ahead and the real-time markets.”28 

Although the NYISO has introduced multiple new parameters and mechanisms to better 

represent the energy level constraints and state of charge of ESRs, elements of its market design 

intended to capture the state of charge of storage resource require revision to comply with Order 

841 and provide ESR operators with means to accurately reflecting the state of their resources.  

In order to reflect the state of charge that an ESR will have at the beginning of an 

operating interval, the NYISO proposes to use a “Beginning Energy Level” parameter.29 To 

populate this value in bids, the NYISO proposes to require ESR operators to enter the Beginning 

Energy Level into their Day-Ahead Market bids to reflect their estimated starting state of charge 

at the beginning of the next day. However, in Real-Time the ISO would determine this parameter 

only via telemetry, rather than via manual entry by the ESR operator.30 This applies to all ESRs 

regardless of whether they use ISO-Managed or Self-Managed Energy Levels. This NYISO 

                                                           
28 Order 841 at P 189. 
29 “Energy Level” is equivalent to “state of charge” as defined in Order 841. 
30 Transmittal Letter at page 30, “An ISO-Managed Energy Storage Resource shall submit an estimated Beginning 

Energy Level on each day that it submits a Day-Ahead Market Bid. The Beginning Energy Level shall be 

determined by 6-second telemetry data in real-time.” 
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proposal violates Order 841’s requirement for electric storage resources to be able to submit their 

state of charge for both Day-Ahead and Real-Time Markets and will leave no way for operators 

to inform the NYISO of their anticipated state of charge in Real-Time Market intervals.31 ESR 

operators may have knowledge of circumstances that could change the estimated Beginning 

Energy Level between the time bids are submitted and the Real-Time operating hour, and 

therefore could provide more accurate estimates than the NYISO could ascertain through 

telemetry alone. Allowing manual entry of Beginning Energy Level in Real Time bids is 

necessary for NYISO to optimally schedule and dispatch ESRs, which is the clear intent of Order 

841.32 

ESA respectfully requests the Commission direct the NYISO to revise its filing to allow 

ESR operators to update Beginning Energy Level as a biddable parameter. Limiting the ability of 

ESR operators to update parameters in actual bids means that the NYISO may not have the most 

up-to-date information about the physical capabilities of ESRs—whose physical limits could 

change between bidding intervals due to conditions that operators can anticipate but that are 

unknown to the NYISO—as it evaluates bids, resulting in less flexibility in ESR optimization 

and reduced ability to maximize the economic and reliability benefits of the ESR. ESA does not 

dispute that there is potential value in having the option for telemetry that aids in the estimation 

of future stage of charge, and so ESA also asks the Commission to direct the NYISO to make the 

use of telemetry to determine Beginning Energy Level optional, rather than mandatory, in any 

                                                           
31 Order 841 P 213 (errata version), “we require each RTO/ISO to allow a resource using the participation model for 

electric storage resources to submit its State of Charge in both day-ahead and real-time markets.” 
32 Order 841 at P 189. “To efficiently dispatch its system, an RTO/ISO must have accurate information about the 

physical and operational characteristics of the resources participating in its markets. Allowing a resource using the 

participation model for electric storage resources to provide updated information through any applicable bidding 

parameters, consistent with the opportunities that other market participants have to do so, will help to ensure that 

each RTO/ISO has the information necessary to efficiently dispatch its system, fully accounting for the physical and 

operational capabilities of the resources using the participation model for electric storage resources participating in 

its markets.” 
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market interval. ESA also respectfully requests that the Commission direct the NYISO to ensure 

through its follow-on stakeholder processes and implementations that other bidding 

parameters—particularly those related to state of charge limits—are updatable by the market 

participant in all bidding intervals. 

II. COMMENTS 

A. The implementation timeline and scope of NYISO’s proposal are indefinite 

and harm market competitiveness by creating significant uncertainty for 

electric storage resources. 

In Order 841, the Commission determined that requiring implementation of tariff 

revisions within 365 days of compliance filing was reasonable due to the time permitted for 

compliance filings and the limited scope the final Order.33 The NYISO’s proposed timeline to 

make tariffs revisions effective “no earlier than May 1, 2020” is both nearly 6 months later than 

the Commission’s required implementation date and is indefinite by not specifying any “no later 

than” date for implementation.34 NYISO suggests that it has “good cause” for receiving an 

extension because it is in the midst of a three-year comprehensive software upgrade process.35 

Furthermore, the NYISO expects to issue Compliance filing specifying its final effective date “at 

least two weeks prior to the proposed effective date,” suggesting that market participants and 

ESR developer could have as little as two weeks of notice of the exact date to expect Order 841 

tariffs to take effect.36 Asking prospective ESR developers to accept an unknown effective date 

                                                           
33 Order 841 at P 349 (errata version), “Given the additional time we are providing for each RTO/ISO to file 

proposed tariff revisions to comply with this Final Rule, we believe that the compliance and implementation 

schedule that we establish in this Final Rule is appropriate.  As a consequence, we are not persuaded that more than 

365 days after the RTOs/ISOs are required to submit their proposed tariff revisions will be necessary to implement 

the reforms in this Final Rule.” 
34 Transmittal Letter at page 64. 
35 Transmittal Letter at page 64. 
36 Transmittal Letter at page 65. 
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until as little as two weeks before implementation takes effect is both unreasonable and 

impractical.  

In response to NYISO’s statement that software upgrades “must be completed prior to 

these tariff revisions becoming effective” so that sufficient test of the ESR designs can occur, 

ESA notes that this software upgrade process was well underway at the time that the 

Commission issued Order 841 and that the NYISO had ample opportunity to issue an Order 841 

compliance plan with elements that could be implemented before the upgrade has concluded.37  

Additionally, this upgrade has been significantly delayed and predicating any 

implementation of the Order 841 compliance proposal on the software upgrade being complete 

creates uncertainty in the market because electric storage resource developers do not know 

whether the currently proposed timeline will remain in place or be pushed back further. The lack 

of a specific implementation deadline for any part of Order 841 compliance plans and the 

NYISO’s intention to make implementation conditional upon completion of the software 

upgrade will reduce competition in the wholesale markets as market participants wait for more 

certainty on timing before developing ESR projects.  

Software limitation have also led the NYISO to abandon earlier plans to specifically 

account for electric storage resources with a “non-continuous operating range” in the ESR 

design.38 These include any electric storage resources that cannot be dispatched seamlessly 

across their entire operating range from injection through withdrawal due to constraints such as 

an inoperable range around 0 MW or a transition time between charging and discharging—

pumped storage hydroelectric generation is one example of such a resource, but other electric 

storage technologies may also fall into this category. Instead of pursuing its original plans to 

                                                           
37 Transmittal Letter at page 64. 
38 Transmittal Letter at page 19. 
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develop an ESR model for both non-continuous and continuous storage resources, the NYISO 

has determined that its software can only accommodate ESRs that are continuous resources that 

operate in a Dispatch-Only mode (i.e. without any commitment parameters). The NYISO notes 

that non-continuous storage resources may use the existing Energy Limited Resource (ELR) 

asset, which is designed for pumped storage hydroelectricity but does address many 

requirements of Order 841, or may use the ESR asset but will bear the risk of being dispatched in 

their infeasible operating range.39 This does not constitute equivalent treatment and the NYISO 

has not provided any guidance about whether and/or when it may re-address the issue. Although 

the NYISO’s ESR design does work for most battery-based electric storage technologies, which 

usually have continuous operating ranges, the Commission intended for Order 841 to apply to all 

types of electric storage resources and NYISO’s lack of plans to ensure non-continuous storage 

receives non-discriminatory treatment in the wholesale market is a violation of the Order.40  

Accordingly, ESA respectfully requests that the Commission mandate that NYISO 

implement its tariff provisions within the timeline required by FERC, i.e., December 2019. 

B. It is unclear how NYISO’s Order 841 compliance approach will be applied to 

storage resources co-located with generation. This is an issue that needs 

further evaluation. Accordingly, FERC is respectfully requested to open a 

generic docket focused on tariff provisions for co-location. 

While Order 841 is intended only to address the participation model for electric storage 

resources, ESA notes that storage is increasingly likely to be co-located with generation at a 

shared point of interconnection (known as “hybrid resources”). NYISO’s filing does not address 

the myriad ways in which Order 841 compliance affects the market participation of hybrid 

resources that include energy storage. Questions remains as to what category hybrid resources 

                                                           
39 Transmittal Letter at page 21. 
40 Order 841 at P 61 (errata version), “[qualification criteria] must not limit participation under the electric storage 

resource participation model to any particular type of electric storage resource or other technology and must ensure 

that the RTO/ISO is able to dispatch a resource in a way that recognizes its physical and operational characteristics 

and optimizes its benefits to the RTO/ISO.” 
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should register as; how they are parameterized in market software; what their capacity value is; 

how they interconnect; and other topics. Lack of clarity in these matters may ultimately constrain 

the participation of hybrid resources that include electric storage. 

Recognizing this is a shared issue across RTOs’ compliance filings, ESA respectfully 

recommends that FERC open a new docket to address this matter, either by issuing a notice of 

inquiry to RTOs on how they intend to treat the market participation of hybrid resources or by 

convening a technical conference of the same. Moreover, recognizing that the docket leading to 

Order 841 initially began nearly three years ago to address the lack of clarity for market 

participation of electric storage resources, ESA urges FERC to begin this work now to produce 

timely guidance for the market participation of hybrid resources and ensure that regulations keep 

pace with technological innovation that aims to reduce costs and increase competition in 

organized wholesale markets. 

III. CONCLUSION 

The Energy Storage Association respectfully requests that FERC find that NYISO’s 

proposal with respect to (1) prohibiting dual participation, (2) metering and accounting for ESRs 

behind a customer meter, (3) requiring state of charge management for Capacity participation, 

(4) lack of make-whole payments for ESRs, and (5) limitations to biddable parameters are 

inconsistent with the mandates of Order 841 and should be denied. Moreover, ESA respectfully 

requests that FERC determine that NYISO’s proposal with respect to buyer-side mitigation is 

outside the scope of this proceeding and should be denied. Additionally, as detailed herein, ESA 

respectfully requests that FERC ensure appropriate follow-on efforts to more wholly develop the 

market participation for storage in NYISO’s markets, including a definitive end date by which 

NYISO should complete implementation of its Order 841 compliance. 
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