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June 7, 2018 

Internal Revenue Service 
Attn: CC:PA:LPD:PR (Notice 2019-30) Room 5203 
P.O. Box 7604 
Ben Franklin Station 
Washington, D.C. 20044 
 
Submitted electronically via regulations.gov 
 
Re: IRS-2019-0019 Recommendations for 2019-2020 Priority Guidance Plan 

To whom it may concern—  

Pursuant to Notice 2019-30, the Energy Storage Association (“ESA”) provides public comment 
on recommendations for items that should be included in the 2019-2020 Priority Guidance Plan 
being developed by the Department of Treasury and the Internal Revenue Service (“IRS”). 

ESA is the national trade association dedicated to energy storage, working toward a more 
resilient, efficient, sustainable and affordable electricity grid – as is uniquely enabled by energy 
storage. With more than 180 members, ESA represents a diverse group of companies, including 
independent power producers, electric utilities, energy service companies, financiers, insurers, 
law firms, installers, manufacturers, component suppliers and integrators involved in deploying 
energy storage systems around the globe. Our members have operations in every state, with 
over 70,000 people employed across the U.S. energy storage industry and room to grow.  

ESA recommends that guidance on integrated energy storage equipment and the definition of 
energy property eligible for the investment tax credit under IRC Section 48 be included in the 
2019-2020 Priority Guidance Plan. 

Ambiguity on the Section 48 definition of energy property, particularly the treatment of 
integrated energy storage equipment, presents continuing uncertainty for U.S. energy storage 
industry members and their investors. In particular, there is outstanding uncertainty as to 
whether retrofits of energy storage to existing Section 48 energy property would be eligible for 
investment tax credits.1 Additionally, the dual-use rules applied to energy storage are over 30 
years old and need to be modernized for current technology and business models, consistent 
with the “primary use” standard employed in asset class depreciation determinations. Finally, 
regulations do not address the extent to which any guidance will apply to energy property 
eligible for an ITC by virtue of the ITC in lieu of PTC election under IRC section 48(a)(5). 

                                                            
1 In PLR 201809003 published in March 2018, the IRS ruled that energy storage equipment retrofitted to qualified 
residential energy property under IRC Section 25D would be eligible for the Section 25D investment tax credit 
under certain conditions. As the IRS has declined to issue PLRs on Section 48 while draft guidance is outstanding, 
ESA respectfully requests that the IRS issue this guidance as soon as possible. 
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Accordingly, ESA requests that regulations under Section 48 be updated and revised to describe 
whether and how integrated energy storage equipment is incorporated into the definition of 
Section 48 energy property. Guidance on this matter will resolve significant issues relevant to 
numerous business taxpayers and lessen the reporting burden on taxpayers and the auditing 
burden on the IRS. Moreover, this guidance can be drafted in a manner that will enable 
taxpayers to easily understand and apply the guidance without further requests for 
clarification.2 

The Department of Treasury has the information and resources it needs to move forward 
expeditiously on this Section 48 guidance. IRS staff already have reviewed numerous public 
comments pursuant to Notice 2015-70 and held meetings with interested parties to inform 
proposed regulations on the definition of energy property under Section 48. Additionally, the 
IRS finalized guidance in June 2018 regarding the commencement of construction for Section 48 
property (see Notice 2018-59); as investment tax credits under Section 48 are required by 
statute to phase down beginning in 2020, it is urgent to formalize guidance on Section 48 
energy property definitions so that business taxpayers may avail the investment tax credits as 
intended under commence construction guidance. 

Energy storage systems have been identified by policymakers around the country as a game-
changing new tool for a more resilient, efficient, sustainable and affordable grid. These 
characteristics have been emphasized by the National Governors Association,3 Secretary of 
Energy Rick Perry,4 Federal Energy Regulatory Commission Chairman Neil Chatterjee,5 and in 

                                                            
2 For recommendations on how to do so, please see Energy Storage Association Response to Notice 2015-70 - 
Request for Comments on Definitions of Section 48 Property, 16 Feb 2016, available at 
http://energystorage.org/system/files/resources/notice_2015-70_-_comment_of_energy_storage_association.pdf  
 
3 National Governors Association, State Strategies for Advancing the Use of Energy Storage, October 2016, 
available at https://www.nga.org/files/live/sites/NGA/files/pdf/2016/1610StateStrategiesEnergyStorage.pdf 

4 “The holy grail of energy … is about battery storage. Battery storage changes the world, I would suggest, the 
same way that hydraulic fracturing and directional drilling has changed the world.” See “US DOE's Perry sees 
storage as potential 'Holy Grail', sings fossil fuels' praises,” Platts, 2 Nov 2017, available at 
https://www.platts.com/latest-news/electric-power/washington/us-does-perry-sees-storage-as-potential-holy-
21437709 

5 “I believe in the potential of storage to be a transformative technology for our grid. Storage is a game changer. I 
see exciting potential to lower costs and enhance reliability for customers.” See “Heinrich, Chatterjee, Speakes-
Backman discuss future of energy storage,” Daily Energy Insider, 28 Feb 2019, available at 
https://dailyenergyinsider.com/news/17905-heinrich-chatterjee-speakes-backman-discuss-future-of-energy-
storage/  
 

http://energystorage.org/system/files/resources/notice_2015-70_-_comment_of_energy_storage_association.pdf
https://www.nga.org/files/live/sites/NGA/files/pdf/2016/1610StateStrategiesEnergyStorage.pdf
https://www.platts.com/latest-news/electric-power/washington/us-does-perry-sees-storage-as-potential-holy-21437709
https://www.platts.com/latest-news/electric-power/washington/us-does-perry-sees-storage-as-potential-holy-21437709
https://dailyenergyinsider.com/news/17905-heinrich-chatterjee-speakes-backman-discuss-future-of-energy-storage/
https://dailyenergyinsider.com/news/17905-heinrich-chatterjee-speakes-backman-discuss-future-of-energy-storage/
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hearings of both the Energy Subcommittee of the House Energy & Commerce Committee6 and 
the Senate Energy and Natural Resources Committee.7 

ESA respectfully requests that the 2019-2020 Priority Guidance Plan include this important 
guidance on Section 48 definitions. We thank you for your consideration and look forward to 
working with you so that the U.S. energy storage industry can invest and hire with greater 
certainty. If you have any questions or require further information regarding our comments, 
please feel free to contact me by telephone at (202) 318-5325 or by e-mail at 
j.burwen@energystorage.org. 

Sincerely, 

 
 

Jason Burwen 
Vice President of Policy 
Energy Storage Association 

                                                            
6 See hearing materials transcript of U.S. House of Representatives Energy & Commerce Committee hearing, 
“Powering America: The Role of Energy Storage in the Nation’s Electricity System,” 18 July 2018, available at 
https://energycommerce.house.gov/hearings/powering-america-the-role-of-energy-storage-in-the-nations-
electricity-system/  

7 See hearing materials transcript of U.S. Senate Energy & Natural Resource Committee hearing, “Full Committee 
Hearing to Examine Expanded Deployment of Grid-Scale Energy Storage,” 4 June 2019, available at 
https://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=83B728AC-6708-40D6-
9B96-CC007F5B5906  

https://energycommerce.house.gov/hearings/powering-america-the-role-of-energy-storage-in-the-nations-electricity-system/
https://energycommerce.house.gov/hearings/powering-america-the-role-of-energy-storage-in-the-nations-electricity-system/
https://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=83B728AC-6708-40D6-9B96-CC007F5B5906
https://www.energy.senate.gov/public/index.cfm/hearings-and-business-meetings?ID=83B728AC-6708-40D6-9B96-CC007F5B5906

