
UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

New York Transmission Owners,
Complainants

v. Docket No. EL21-___-000
New York Independent System 
Operator, Inc.,

Respondent

NOTICE OF COMPLAINT

(April ___, 2021)

Take notice that on April 9, 2021, Central Hudson Gas & Electric Corporation, 
Consolidated Edison Company of New York, Inc., Niagara Mohawk Power Corporation 
d/b/a National Grid, New York State Electric & Gas Corporation, Orange and Rockland 
Utilities, Inc., and Rochester Gas and Electric Corporation (collectively, the “New York
Transmission Owners,” or “NYTOs”) filed a formal complaint (“Complaint”) against the 
New York Independent System Operator, Inc. (“NYISO”) pursuant to 16 U.S.C. § 824e
and 18 C.FR. § 385.206, alleging that the NYISO’s existing Participant Funding 
Approach results in an unjust and unreasonable rate because it causes the NYTOs to incur 
ongoing, uncompensated risks related to System Upgrade Facilities and System 
Deliverability Upgrades.  Accordingly, the Complaint asks the Commission to approve a 
Transmission Owner Funding Mechanism, which would allow the NYTOs to provide 
initial funding for System Upgrade Facilities and System Deliverability Upgrades and to 
recover those costs and an appropriate rate of return from Interconnection Customers, 
consistent with their recognized legal rights and Commission precedent. 

The NYTOs certify that copies of the complaint were served on the contacts for
NYISO, as listed on the Commission’s list of Corporate Officials. 

Any person desiring to intervene or to protest this filing must file in accordance 
with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure (18 C.F.R.
§ 385.211 and 385.214).  Protests will be considered by the Commission in determining 
the appropriate action to be taken, but will not serve to make protestants parties to the 
proceeding.  Any person wishing to become a party must file a notice of intervention or 
motion to intervene, as appropriate.  The Respondent’s answer and all interventions, or 
protests must be filed on or before the comment date.  The Respondent’s answer, motions 
to intervene, and protests must be served on the Complainants.    

The Commission encourages electronic submission of protests and interventions in 
lieu of paper using the “eFiling” link at http://www.ferc.gov.  Persons unable to file 
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electronically should submit an original and 5 copies of the protest or intervention to the 
Federal Energy Regulatory Commission, 888 First Street, NE, Washington, DC 20426.

This filing is accessible on-line at http://www.ferc.gov, using the “eLibrary” link 
and is available for review in the Commission’s Public Reference Room in Washington, 
DC.    There is an “eSubscription” link on the web site that enables subscribers to receive 
email notification when a document is added to a subscribed docket(s).  For assistance 
with any FERC Online service, please email FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free).  For TTY, call (202) 502-8659.

Comment Date: 5:00 pm Eastern Time on (insert date).

Kimberly D. Bose,
Secretary.
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 

Central Hudson Gas & Electric Corp.  ) 
Consolidated Edison Company of New York, Inc., )   
Niagara Mohawk Power Corp. d/b/a National Grid, ) 
New York State Electric & Gas Corp.,  )  
Orange & Rockland Utilities, Inc., and  ) 
Rochester Gas and Electric Corp.  ) Docket No. EL21-__-000 
  ) 
                                                  Complainants  ) 
  ) 
                v.  ) 
  ) 
New York Independent System Operator  ) 
  ) 
                                                  Respondent  ) 
 

 
COMPLAINT REQUESTING FAST TRACK PROCESSING OF  

CENTRAL HUDSON GAS & ELECTRIC CORPORATION, 
CONSOLIDATED EDISON COMPANY OF NEW YORK, INC.,  

NIAGARA MOHAWK POWER CORP. D/B/A NATIONAL GRID,  
NEW YORK STATE ELECTRIC & GAS CORPORATION,  

ORANGE & ROCKLAND UTILITIES, INC., AND  
ROCHESTER GAS AND ELECTRIC CORPORATION 

 
 Pursuant to Section 206 of the Federal Power Act (“FPA”)1 and Rule 206 of the Federal 

Energy Regulatory Commission (the “Commission” or “FERC”),2 Central Hudson Gas & Electric 

Corporation (“Central Hudson”), Consolidated Edison Company of New York, Inc. (“Con 

Edison”), Niagara Mohawk Power Corporation d/b/a National Grid (“National Grid”), New York 

State Electric & Gas Corporation (“NYSEG”), Orange and Rockland Utilities, Inc. (“O&R”), and 

Rochester Gas and Electric Corporation (“RG&E”) (collectively referred to herein as the 

                                                
1 16 U.S.C. § 824e. 

2 18 C.F.R. § 385.206 (2020). 
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“Complainants,” “Transmission Owners,” or “TOs”) hereby file this Complaint to amend the Open 

Access Transmission Tariff (“OATT”) and the Market Administration and Control Area Services 

Tariff (“Services Tariff”)3 administered by the New York Independent System Operator, Inc. (the 

“NYISO”) to revise the funding methodology thereunder for certain upgrades to their transmission 

systems caused by generator interconnections to comply with judicial and Commission precedent.4   

 The existing approach applied under the NYISO OATT, where Interconnection Customers 

fund the System Upgrade Facilities (“SUFs)5 and/or System Deliverability Upgrades (“SDUs”)6 

caused by their generator interconnections but then the TOs are required to own, operate, and 

maintain those SUFs/SDUs without being allowed recovery of a return on those assets (the 

“Existing Funding Approach”), is not just and reasonable because it is contrary to judicial and 

Commission precedent.  The Existing Funding Approach fails to provide the TOs with their legally 

allowable return on investment, causing the TOs to provide jurisdictional service on the 

SUFs/SDUs and bear the risks of owning and operating SUFs/SDUs on a non-profit basis, and 

                                                
3 The OATT and the Services Tariff are collectively referred to herein as the “NYISO Tariffs.” 

4 The NYISO is submitting this filing in FERC’s e-Tariff system on the TOs’ behalf solely in the NYISO’s 
role as the Tariff Administrator.  The burden of demonstrating that the proposed tariff amendments are just and 
reasonable rests on the TOs, the sponsoring parties.  The NYISO takes no position on any substantive aspect of the 
filing at this time.  Unless otherwise defined herein, capitalized terms used in this Complaint letter shall have the 
meanings ascribed to them in the NYISO OATT.   

5 Attachment S of the NYISO OATT defines “System Upgrade Facilities” as “[t]he least costly configuration 
of commercially available components of electrical equipment that can be used, consistent with Good Utility Practice 
and Applicable Reliability Requirements, to make the modifications to the existing transmission system that are 
required to maintain system reliability due to: (i) changes in the system, including such changes as load growth, and 
changes in load pattern, to be addressed in accordance with Section 25.4.1 of this Attachment S; and (ii) proposed 
interconnections.  In the case of proposed interconnection projects, System Upgrade Facilities are the modifications 
or additions to the existing New York State Transmission System that are required for the proposed project to connect 
reliably to the system in a manner that meets the NYISO Minimum Interconnection Standard.” 

6 Attachment S of the NYISO OATT defines “System Deliverability Upgrades” as “[t]he least costly 
configuration of commercially available components of electrical equipment that can be used, consistent with Good 
Utility Practice and Applicable Reliability Requirements, to make the modifications or additions to Byways and 
Highways and Other Interfaces on the existing New York State Transmission System that are required for the proposed 
project to connect reliably to the system in a manner that meets the NYISO Deliverability Interconnection Standard 
at the requested level of Capacity Resource Interconnection Service.” 
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resulting in confiscatory and otherwise unjust and unreasonable rates in violation of the Supreme 

Court’s requirements in Hope7 and Bluefield,8 as recognized by the recent Ameren9 decision and 

related Commission orders.   

 Accordingly, the TOs are contemporaneously submitting a separate filing under FPA 

Section 205 in Docket No. ER21-1647-000 (the “Section 205 Filing”) to amend Section 25.5.4 of 

the NYISO OATT to provide the TOs the opportunity to fund the costs of SUFs/SDUs so that the 

TOs are allowed an opportunity to earn a reasonable return on those assets (the “Core 

Amendment”).  The Transmission Owners are seeking in this Complaint a Commission order 

requiring NYISO to submit on compliance changes to the NYISO Tariffs to fully implement the 

Core Amendment (“Implementing Amendments”) as described more fully below.10  In addition, 

should, for whatever reason, the Commission not accept for filing the Core Amendment in the 

Section 205 Filing, the TOs request in this Complaint that the Commission require the NYISO to 

amend the OATT on compliance to adopt the Core Amendment.     

I. Executive Summary 

 The Existing Funding Approach compels the Complainants to construct, own, and operate 

the SUFs/SDUs on a non-profit basis by not allowing them to earn a return on those assets.  As 

established in Hope and Bluefield, such a result is per se confiscatory and unlawful.  As recently 

recognized in Ameren and as explained in the attached supporting testimony of Joshua C. Nowak,11 

                                                
7 Fed. Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944) (“Hope”). 

8 Bluefield Water Works & Improvement Co. v. Pub. Serv. Comm’n, 262 U.S. 679 (1923) (“Bluefield”). 

9 Ameren Servs. Co. v. FERC, 880 F.3d 571 (D.C. Cir. 2018) (“Ameren”). 

10 The Core Amendment and the Implementing Amendments are collectively referred to as the “TO 
Funding Mechanism.”   

11 Prepared Direct Testimony of Joshua C. Nowak on Behalf of New York Transmission Owners (“Nowak 
Testimony”).  The Nowak Testimony, including all of its supporting exhibits, are incorporated herein by reference.   
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this result also violates FERC and judicial precedent because it reduces the attractiveness to 

investors of the TOs’ respective businesses.  The Supreme Court has long held that the regulated 

utility is entitled to earn a return sufficient to ensure that “new capital can be attracted.”12   

 On remand from the Ameren opinion, the Commission re-instated the right of transmission 

owners in the Midcontinent Independent System Operator, Inc. (“MISO”) control area to 

unilaterally elect whether to fund the capital cost of generator-caused, network upgrades (the 

“MISO TO Funding Mechanism”).13  In so doing, the Commission found that it had previously 

erred by failing to adequately address MISO transmission owners’ contention that eliminating the 

MISO TO Funding Mechanism would:  (1) “force them to construct and operate Generator Up-

Front Funded network upgrades on a non-profit basis”;14 (2) force “their investors ... to accept risk-

bearing additions to their network with zero return”;15 and (3) affect “the ability of transmission 

businesses to attract future capital.”16  The Commission also found, among other things, that 

evidence in the record was not sufficient to overcome the TOs’ arguments “(1) that they have at 

least some uncompensated risks associated with Generator Up-Front Funded upgrades, and (2) 

that transmission owners should not be required to accept the potential increased reliability and 

litigation risk that Generator Up-Front Funded network upgrades may pose to their systems with 

no return.”17   

                                                
12 Ameren, 880 F.3d at 581 (citing Hope, 320 U.S. at 603) (emphasis in original). 

13 Midcontinent Indep. Sys. Operator, Inc., 164 FERC ¶ 61,158, P 32 (2018), order on briefing, compliance 
and reh’g, 169 FERC ¶ 61,233 (2019) (“Ameren Remand Order”). 

14 Id. at P 28. 

15 Id. 

16 Id. 

17 Id. at P 31.  And while concerns of undue discrimination have been expressed in certain dissenting and 
concurring Commission opinions related to implementing the similar MISO TO Funding Mechanism because most of 
the MISO TOs are vertically integrated public utilities or have affiliated generation interests, that concern does not 
apply to the TOs.  The Transmission Owners, with only limited exception, are vertically disaggregated and do not 
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 The adoption of the Core Amendment is especially appropriate for the Transmission 

Owners to address the non-profit problem recognized in Ameren. This problem has become 

particularly acute in New York due to the increasing volume of new generator interconnections 

and resulting SUFs/SDUs that are expected in the current planning horizon.  The State of New 

York (“New York”) has adopted nation-leading emissions reduction targets to address climate 

change, and the TOs are committed to attaining these goals.  This dynamic has resulted in a 

significant number of new renewable generation and energy storage resources that are, or will be, 

interconnecting to the TOs’ systems, causing the need for significant SUFs/SDUs.  For example, 

while for Class Year 2011 NYISO studied six interconnection requests resulting in the 

identification of approximately $320 million of SUFs/SDUs, for Class Year 2019 NYISO studied 

78 interconnection requests resulting in the identification of over $1.2 billion in SUFs/SDUs,18 a 

nearly four-fold increase in terms of costs. Impacts to individual utilities also demonstrate this 

trend.  National Grid has seen interconnection requests in its service territory grow from 10 

interconnection requests in Class Year 2015 to 127 requests in Class Year 2021.  These higher 

levels are expected to continue for the foreseeable future as New York achieves its clean energy 

goals.  Again, while the TOs would have to own, operate, and maintain that initially estimated $1.2 

billion in SUFs/SDUs (for the 2019 Class Year alone) should all the pertinent Interconnection 

Customers proceed with their projects, the TOs currently are prevented from recovering a rate of 

return for that increasingly significant portion of their business.   

                                                
have affiliated generation operating within their respective footprints to which they could provide an undue preference. 
See infra at pp. 37–38.  Moreover, it bears emphasizing that even though one of the MISO TO petitioners owned 
affiliated generation, the Ameren court found no basis for a finding of undue discrimination.   

18 See infra at p. 10.  To date, the Interconnection Customers have accepted responsibility for $248,797,424 
of the SUFs and associated headroom identified for Class Year 2019.  See N.Y. Indep. Sys. Operator, Inc., Notice of 
Class Year 2019 Completion (Feb. 9, 2021).  Information regarding the commitments for SDUs (and their associated 
SUFs) for Class Year 2019 has not yet been made available.     
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 The Existing Funding Approach also compels the TOs to assume certain risks and costs for 

the SUFs/SDUs for which they are not compensated, further resulting in the Existing Funding 

Approach being unjust and unreasonable.  As demonstrated in the Nowak Testimony, the TOs 

currently face numerous uncompensated risks associated with these SUFs/SDUs.19  Specifically, 

the TOs face regulatory risks, reliability risks, cybersecurity risks, environmental risks, and 

operational risks for the SUFs/SDUs, but for which the TOs currently recover no return.  As 

explained by Mr. Nowak, an investor requires compensation, through a higher return, to make an 

investment having a greater risk relative to other investments.20  With regulated utilities generally 

unable to earn above their authorized return, “any increase in risks - or increase in potential losses 

- must be recognized in the authorized return to investors.”21    

 To rectify these legal infirmities in the Existing Funding Approach, the TOs in the 

contemporaneous Section 205 Filing are filing to amend the OATT to adopt the Core Amendment 

and are filing in this Complaint to amend the NYISO Tariffs to adopt the Implementing 

Amendments.  Should, for whatever reason, the Commission not accept for filing the Core 

Amendment in the Section 205 Filing, then the TOs also request in this Complaint that the 

Commission order the NYISO on compliance to amend the OATT to adopt the Core Amendment.  

Because NYISO is responsible for implementing and administering its tariffs, the TOs do not 

propose tariff sheets effectuating the Implementing Amendments herein.  Rather, the TOs are 

herein identifying those NYISO Tariff provisions that may require modification, and request the 

Commission direct NYISO to file appropriate tariff sheets to address the identified matters within 

90 days of the Commission’s order. 

                                                
19 See, e.g., Ameren, 880 F.3d at 580. 

20 Nowak Testimony, p. 10.   

21 Id., p. 11. 
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 Importantly, with the granting of this Complaint, the Existing Funding Approach would 

continue to apply in that generators would remain responsible for the costs of the SUFs/SDUs.  

However,  the incorporation of the TO Funding Mechanism into the Existing Funding Approach 

would bring it into compliance with law by allowing the TOs to provide the funding for the 

SUFs/SDUs and recover those costs and an appropriate rate of return from Interconnection 

Customers over 20 years, consistent with Commission precedent.22   

 The significant increase in the volume of SUFs/SDUs necessitates prompt adoption and 

implementation of the TO Funding Mechanism.  With New York having adopted a “cluster” 

approach for studying generator interconnections collectively on a class year basis, the TOs request 

that the TO Funding Mechanism be adopted and implemented before the commencement of the 

Initial Decision Period in the next generator class year (i.e., the 2021 Class Year) -  likely to occur 

in late 2021 or early 2022.  Moreover, the sooner that it can be implemented the better so that 

market participants may be made aware of its requirements. Accordingly, the TOs request 

expedited consideration and that the Commission issue an order granting this Complaint by, and 

make the relief sought hereunder effective as of, June 9, 2021.  The TOs further request that the 

Commission direct NYISO to make a compliance filing incorporating the Implementing 

Amendments within 90 days from the Commission’s Order, which compliance would be due as of 

September 7, 2021.  To the extent that the Commission order addressing this Section 206 

                                                
22 See, e.g., Ameren Remand Order.  While generators in the MISO proceedings argued that the adoption of 

the MISO TO Funding Mechanism would greatly increase costs, the TOs do not foresee the incorporation of the TO 
Funding Mechanism having a significant impact on costs in the aggregate because the TOs often have a lower cost of 
capital than generation developers.  See Nowak Testimony, pp. 67-–75 (noting, among other things, that the weighted 
average cost of capital for the proxy generators included in the Net CONE studies for NYISO, PJM, and ISO-NE 
exceed that of the TOs).  That said, Hope, Bluefield, and Ameren all establish that the TOs have the right to earn a 
reasonable return, irrespective of whether this return increases or decreases developer costs.  Indeed, the balancing of 
interests between consumers and the utility described in Hope is a consideration in the amount of a return, not whether 
the utility should be allowed a return.  See, e.g., Hope, 320 U.S. at 603 (“By that standard the return to the equity 
owner should be commensurate with returns on investments in other enterprises having corresponding risks.”).    
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Complaint is issued after June 9, 2021, then the TOs request that NYISO be provided 60 days for 

compliance given the importance of having the appropriate OATT revisions in place prior to the 

commencement of the 2021 Class Year Initial Decision Period.   

II. Background  
 

A. New York’s Nation-Leading Climate Targets are Resulting in Growing the New 
Renewable Generation Interconnections and Corresponding SUFs/SDUs. 
 

 The TOs support and are a major catalyst for achieving New York’s nation-leading climate 

targets.  New York’s Climate Leadership and Community Protection Act23 (“CLCPA”) requires 

an unprecedented transformation of the TOs’ collective electric grid to achieve: 100% zero-

emitting electricity sector by 2040, 70% renewable energy by 2030, 9,000 MWs of offshore wind 

by 2035, 3,000 MW of energy storage by 2030, and 6,000 MW of solar by 2025.  As demonstrated 

graphically in the Zero Emissions Study prepared for the New York State Public Service 

Commission (“NYSPSC”) and New York State Energy Research and Development Authority 

(“NYSERDA”), part of the state’s Power Grid Study,24 a significant amount of new renewable 

generation and battery storage are expected within the current planning horizon to satisfy these 

requirements. Recent NYISO studies corroborate this trend.25 

                                                
23  N.Y. Statutes, Chapter 106 of the laws of 2019 (July 18, 2019). 

24 The Brattle Group and Pterra Consulting, Initial Report on the New York Power Grid Study, p. 80 (Jan. 19, 
2021), http://documents.dps.ny.gov/public/Common/ViewDoc.aspx?DocRefId=%7bE41D6A17-1EA5-47D3-90E8-
A4E981705FE3%7d.  

25 See, e.g., Analysis Group, Climate Change Impact and Resilience Study – Phase II, p. 8 (Sept. 2020), 
https://www.nyiso.com/documents/20142/15125528/02%20Climate%20Change%20Impact%20and%20Resilience
%20Study%20Phase%202.pdf/89647ae3-6005-70f5-03c0-d4ed33623ce4; N.Y. Indep. Sys. Operator, Inc., Reliability 
and Market Considerations for a Grid in Transition, pp. 5–6 (Dec. 2019), 
https://www.nyiso.com/documents/20142/2224547/Reliability-and-Market-Considerations-for-a-Grid-in-Transition-
20191220%20Final.pdf/61a69b2e-0ca3-f18c-cc39-88a793469d50; N.Y. Indep. Sys. Operator, Inc., 2019 CARIS 
Report, Congestion Assessment and Resource Integration Study, pp. 65–68 (July 2020), 
https://www.nyiso.com/documents/20142/2226108/2019-CARIS-Phase1-Report-Final.pdf/bcf0ab1a-eac2-0cc3-
a2d6-6f374309e961.  

 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



 

9 

 

 
 
 A significant expansion of the transmission grid will be required to integrate this new wave 

of renewable generation. One recent NYISO study assumes approximately 110 sites of land-based 

wind, offshore wind, and utility-scale solar being added to the TOs’ collective electric grid to 

satisfy these requirements.26  The TOs have already started to see a significant increase in the 

number of generator interconnection requests and the resulting SUFs/SDUs to the TOs’ systems 

necessary to integrate those resources.  The following interconnection-related data provided by 

NYISO is illustrative:27 

 

                                                
26 2019 CARIS Report, p. 5. 

27 This number of interconnection requests and the cost data for the resulting Upgrades for the pertinent class 
years is obtained from the NYISO’s Interconnection Queue and “Notices to Participants” regarding its Interconnection 
Process, which are posted at: https://www.nyiso.com/interconnections.  
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*This chart represents the initial cost estimations and number of System Upgrade projects from Class Year 2009 to 
2019. It does not reflect the final costs of SDUs and SUFs accepted by project developers.  
 
**For Class Year 2019, the initial cost estimates for SDUs were not studied in the initial 2019 Class Year report, 
therefore the values used are from the latest SDU reports presented at NYISO as of 3/10/2021. 

 
As demonstrated above and by a review of the NYISO’s data, while NYISO studied six 

interconnection requests resulting in the identification of approximately $320 million of 

SUFs/SDUs for Class Year 2011 in its initial notice, these amounts increased for Class Year 2019, 

with the NYISO having studied 78 interconnection requests resulting in the identification of over 

$1.2 billion in SUFs/SDUs in its initial notice.28  

 

                                                
28 See supra at p. 5.       
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B. The TOs Strongly Support Attaining New York’s Ambitious Climate Targets 

The TOs support New York’s clean energy targets and are committed to working with New 

York to meet them and to leading and delivering the clean energy transition for customers.  The 

TOs have committed, for example, to incorporate in their transmission capital planning clean 

energy drivers along with reliability-based drivers to prepare the TOs’ local transmission systems 

to integrate new clean energy generation resources.  Similarly, in an initial step to help New York 

achieve its energy storage goals, pursuant to a NYPSC Order,29 in 2019 each Transmission Owner 

issued a solicitation to procure dispatch rights of up to 10 MW (or in Con Edison’s case, up to 300 

MW) of bulk electric storage.  As a result of such solicitations, Con Edison announced the signing 

of a contract for dispatch rights to a 100 MW/400 MWh energy storage system, and National Grid 

has signed two contracts for dispatch rights to a combined total of 30 MW/60MWh of energy 

storage systems. The TOs have also successfully advocated for reforms to remove market barriers 

to the deployment of new technologies.  These efforts are demonstrated by, among other things, 

the fact that New York was one of the first regions to establish a participation model for the 

participation of Distributed Energy Resources and Energy Storage Resources in New York’s 

wholesale markets.30 

                                                
29 See Case No. 18-E-0130, In the Matter of Energy Storage Deployment Program, Order Establishing 

Energy Storage Goal and Deployment Policy (Dec. 13, 2018). 

30 See N.Y. Indep. Sys. Operator, Inc., 169 FERC ¶ 61,225 (2019) (accepting in part and rejecting in part 
NYISO’s Order No. 841 compliance filing); order on reh’g, 172 FERC ¶ 61,119 (2020) (accepting NYISO’s second 
Order No. 841 compliance filing); see also, e.g., N.Y. Indep. Sys. Operator, Inc., Letter Order, Docket No. ER19-467 
(Oct. 23, 2020) (accepting for filing NYISO’s compliance filing regarding energy storage resources). 
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C. The TOs Have the Ongoing Risks of Owning, Operating and Maintaining the 
SUFs/SDUs, But are Not Allowed to Earn a Return under the Existing NYISO 
OATT.   

The NYISO OATT adopts the Existing Funding Approach for the allocation of the costs 

of the SUFs/SDUs in Attachment S (i.e., Section 25) to the NYISO OATT.  Under it, the costs of 

the SUFs/SDUs necessary to reliably and efficiently interconnect and integrate new generation are 

borne by the Interconnection Customers that are determined by NYISO’s transmission planning 

processes to have driven the need for such SUFs/SDUs.31  Under this approach, Interconnection 

Customers pay for the capital costs of constructing and installing an SUF/SDU; the SUF/SDU is 

then transferred to be owned, operated and maintained by the pertinent TO.  The NYISO OATT 

does not provide the TOs a means to recover a reasonable rate of return for the capital costs 

associated with the SUF/SDU, nor do the TOs include such assets in their rate base as a capital 

asset for recovery from customers (the operation and maintenance (“O&M”) associated with 

SUFs/SDUs are generally recovered from native load customers through retail rates).  By not 

allowing the TOs to earn a return on the capital investment associated with the SUFs/SDUs they 

own and operate (and for which they bear corresponding risks), the TOs are made less attractive 

to investors by being compelled to operate as non-profit entities, as explained in the Nowak 

Testimony and as recognized by the Ameren court32 and the Commission.33  This structure will 

increasingly inhibit “[t]he Companies’ ability to raise capital necessary to continue to provide safe 

and reliable service and maintain the financial soundness of the Companies’ operations.”34   

                                                
31 See N.Y. Indep. Sys. Operator, Inc., 108 FERC ¶ 61,159 (2004), order on reh’g, 111 FERC ¶ 61,347 (2005) 

(approving NYISO’s Existing Funding Approach).   

32 Ameren, 880 F.3d at 581–82. 

33 Ameren Remand Order at P 32. 

34 Nowak Testimony, p. 4. 
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III. The Relationship between this Complaint and the Section 205 Filing  
 
A. The Section 205 Filing 

The Section 205 Filing is being made contemporaneously herewith pursuant to each TO’s 

reserved right to make unilateral FPA Section 205 filings to recover its costs and a return for the 

provision of jurisdictional service.35  To establish the TOs’ legally recognized right to recover a 

return for the uncompensated costs associated with the SUFs/SDUs, the Section 205 Filing seeks 

adoption of the Core Amendment, which revises Section 25.5.4 of the NYISO OATT.36   

B. This Complaint 

This Complaint under FPA Section 206 demonstrates how certain portions of the NYISO 

Tariffs are unjust and unreasonable.  In addition, this Complaint requests that the Commission 

direct the NYISO on compliance to file a replacement just and reasonable rate, in the form of the 

Implementing Amendments and the Core Amendment (if not already accepted for filing in the 

Section 205 Filing) to correct the otherwise unjust and unreasonable portions of the NYISO Tariffs 

that are specifically within the filing rights of the NYISO.  

IV. The TOs Satisfy the First Section 206 Burden of Proof by Demonstrating that the 
Existing Funding Approach Under the NYISO OATT is Not Just and Reasonable 
 
A Complainant’s first burden of proof under FPA Section 206 is to demonstrate that the 

existing rate schedule/practice is unjust and unreasonable.37  As an initial matter, the Existing 

Funding Approach is inconsistent with the express language currently in Section 25.5.4 of the 

NYISO OATT that states that the construction of SUFs/SDUs is subject to a TO’s right to recover 

                                                
35 See N.Y. Indep. Sys. Operator, Inc., Compliance with Order Nos. 741 and 741-A, Attachment VII, 

Agreement Between New York Independent System Operator and Transmission Owners, Section 3.10(a), Docket No. 
ER11-3951-001 (Apr. 30, 2012) (“NYISO-TO Agreement”) (accepted in N.Y. Indep. Sys. Operator, Inc., 140 FERC 
¶ 61,110 (2012)). 

36 See infra at p. 3. 

37 See, e.g., Atl. City Elec. Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002); Emera Me. v. FERC, 854 F.3d 9, 
21 (D.C. Cir. 2017); La. Pub. Serv. Comm'n, 132 FERC ¶ 61,003, P 28 (2010). 
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its costs plus a reasonable return.  The Existing Funding Approach, however, does not provide any 

means or mechanism for that recovery.  Furthermore, existing Supreme Court precedent, as 

recently interpreted and applied by the Ameren court, makes clear that the Existing Funding 

Approach is not just and reasonable and is otherwise confiscatory because it so fails to allow the 

TOs to recover a reasonable rate of return for the SUFs/SDUs. 

A. The Existing Funding Approach Fails to Provide Any Way for the TOs to 
Recover a Reasonable Rate of Return 

 
The Existing Funding Approach is set forth in Attachment S (i.e., Section 25) to the NYISO 

OATT.  By way of background, Attachment S sets forth the NYISO’s rules for the allocation of 

costs among the TOs, Load Serving Entities, and Interconnection Customers that are required for 

the reliable interconnection of generation identified through the NYISO’s class year study 

process.38  In general, Attachment S sets forth the Existing Funding Approach whereby 

Interconnection Customers are allocated the costs of the SUFs/SDUs that are determined through 

the NYISO’s planning processes to have not been needed but for the need to reliably interconnect 

the Interconnection Customers’ respective generation projects.39  The Commission accepted the 

Existing Funding Approach in Attachment S (which provides for “participant funding”) as an 

acceptable variation from the crediting approach that was otherwise adopted in the Commission’s 

Order No. 2003.40   

Section 25.5.4 of the NYISO OATT currently provides: 

                                                
38 NYISO OATT, Section 25.1.1 (“Purpose of the Rules”). 

39 See NYISO, 108 FERC ¶ 61,159 at P 50 (explaining that under Attachment S, “if an interconnection requires 
[SUFs/SDUs] above and beyond those that would have been built anyway (i.e., [SUFs/SDUs] that would not be 
constructed ‘but for’ the Interconnection Request at issue, the [Interconnection Customer] is responsible for paying 
for those upgrades.”). 

40 Id. at PP 57–59.  
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25.5.4 Transmission Owners’ Cost Recovery 

Any Connecting or Affected Transmission Owner implementation and construction 
of (i) System Upgrade Facilities as identified in the Annual Transmission Baseline 
Assessment or Annual Transmission Reliability Assessment, or (ii) System 
Deliverability Upgrades as identified in the Class Year Deliverability Study, shall 
be in accordance with the ISO OATT, Commission-approved ISO Related 
Agreements, the Federal Power Act and Commission precedent, and therefore shall 
be subject to the Connecting or Affected Transmission Owner’s right to recover, 
pursuant to appropriate financial arrangements contained in agreements or 
Commission-approved tariffs, all reasonably incurred costs, plus a reasonable 
return on investment.41 

 
The plain language at the end of Section 25.5.4 clearly allows a TO to recover all 

reasonably incurred costs and a reasonable return.  Notwithstanding the clarity of that language, 

the language is devoid of a mechanism or other means by which a TO can recover such costs and 

return.  By failing to provide for such recovery and a return, the Existing Funding Approach is not 

just and reasonable because it is incomplete and inconsistent with court precedent.42 

B. Because the NYISO OATT Fails to Provide for the TOs to Recover Their 
Legally Allowed Return, it is per se Unjust and Unreasonable Under Supreme 
Court Precedent. 
 

Judicial and Commission precedent makes clear that the failure of the Existing Funding 

Approach to provide the TOs a return for their risks and uncompensated costs associated with their 

owning, operating, and maintaining the SUFs/SDUs is confiscatory and otherwise unjust and 

unreasonable.  By not providing the TOs with any opportunity to earn a return on the SUFs/SDUs, 

let alone a reasonable return, the Existing Funding Approach is confiscatory and fails to satisfy 

the Commission’s standards that rates be just and reasonable.  The Supreme Court has held: 

Rates which are not sufficient to yield a reasonable return on the 
value of the property used at the time it is being used to render the 
service are unjust, unreasonable and confiscatory, and their 

                                                
41 NYISO OATT, Section 25.5.4 (emphasis added). 

42 See, e.g., Ameren. 
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enforcement deprives the public utility company of its property in 
violation of the Fourteenth Amendment.43   

 The Supreme Court has also held that the fixing of a “just and reasonable” rate involves a 

balancing of investor and consumer interests to arrive at rates that provide the public utility and its 

investors a reasonable rate of return without being exploitive to consumers.  Implicit in that holding 

is the acceptance that the rates will provide a return to the public utility and its investors.  In 

construing the similarly worded provisions of the Natural Gas Act, the Supreme Court has held: 

The rate-making process under the Act, i.e., the fixing of ‘just and 
reasonable’ rates, involves a balancing of the investor and the 
consumer interests.  Thus we stated in the Natural Gas Pipeline Co. 
case that ‘regulation does not insure that the business shall produce 
net revenues.’  But such considerations aside, the investor interest 
has a legitimate concern with the financial integrity of the company 
whose rates are being regulated.  From the investor or company 
point of view it is important that there be enough revenue not only 
for operating expenses but also for the capital costs of the business.  
These include service on the debt and dividends on the stock.  By 
that standard the return to the equity owner should be commensurate 
with returns on investments in other enterprises having 
corresponding risks.  That return, moreover, should be sufficient to 
assure confidence in the financial integrity of the enterprise, so as 
to maintain its credit and to attract capital.44 

Again, this precedent requires that a return be recoverable, a fundamental failure under the 

Existing Funding Approach.  It is therefore unjust, unreasonable, and confiscatory.    

C. The Ameren Opinion and the Commission Orders on Remand Make Clear 
that This Supreme Court Precedent Applies to SUFs/SDUs. 

While the foregoing Supreme Court precedent makes clear that public utilities in general 

are entitled to a reasonable return that is commensurate with returns on investments having 

comparable risks and that is sufficient to maintain its credit and attract capital, the recent Ameren 

                                                
43 Bluefield, 262 U.S. at 690. 

44 Hope, 320 U.S. at 603 (emphasis added) (citations omitted).   
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opinion and related Commission orders affirm the holdings’ application to a transmission owner’s 

right to earn a reasonable return for the uncompensated risks and  costs associated with its 

ownership, operation and maintenance of network upgrades.  In Ameren, several of the MISO TOs 

challenged certain Commission orders that abrogated the MISO TO Funding Mechanism, thereby 

depriving the MISO TOs of the opportunity to earn a return on their equivalent of the SUFs/SDUs.  

Upon review, the D.C. Circuit held that the foregoing requirement that the rates be sufficient to 

allow the regulated utility a return sufficient to attract capital necessarily means that investors do 

not expect “to underwrite the prospect of potentially large non-profit appendages with no 

compensatory incremental return” and that investors “invest in entire enterprises, not just portions 

thereof.”45  By forcing the MISO TOs “to act, at least in part, as a nonprofit business…. FERC’s 

orders … create a risk that new capital investment will be deterred.”46  In addition, the Ameren 

Court held that the Commission had failed to meaningfully respond to the MISO TOs’ arguments 

that they assume certain risks and costs for owning, operating, and maintaining their network 

upgrades for which they are never compensated.47  While the Ameren Court emphasized that FERC 

precedent, in particular, does not provide compensation for certain of the risks identified by the 

MISO TOs,48 the court vacated the underlying Commission orders and remanded the proceedings 

to the Commission for further proceedings.  The court did so because the Commission had failed 

to respond to the foregoing arguments by the MISO TOs.  The court directed the Commission on 

remand to “explain[] whether all risks are truly ‘baked in,’ respond[] to the transmission owners’ 

                                                
45 Ameren, 880 F.3d at 581.   

46 Id. 

47 Id. at 580–81. 

48 Id. at 583. 
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entire enterprise arguments, and address[] the effect of these orders on the ability of transmission 

businesses to attract future capital.”49 

On remand, the Commission agreed with the Ameren court’s analysis and reversed the 

Commission’s prior orders that had disallowed the MISO TOs’ from having a MISO TO Funding 

Mechanism.  The Commission held that in its prior orders:  

[T]he Commission erred in failing to (1) adequately address 
transmission owners’ contention that the Commission’s vacated 
orders would force them to construct and operate Generator Up-
Front Funded network upgrades on a non-profit basis; (2) 
adequately address transmission owners’ concerns that their 
investors would be forced to accept risk-bearing additions to their 
network with zero return; (3) offer sufficient evidence or economic 
theory to support the Commission’s finding of discrimination by 
transmission owners’ among their customers; and (4) address the 
effect of the Commission’s orders on the ability of transmission 
businesses to attract future capital.50   

By not providing any opportunity for the TOs to recover a return for the risks and 

uncompensated costs associated with owning, operating, and maintaining SUFs/SDUs that are 

necessary for them to provide jurisdictional interconnection service, the Existing Funding 

Approach is per se confiscatory and unjust and unreasonable, and the Commission should find as 

such.  In the alternative, the Commission should find the existing NYISO OATT Existing Funding 

Approach to be confiscatory and unjust and unreasonable based on a finding that:  (1) the TOs face 

real risks for which they are uncompensated including regulatory risks, reliability risks, 

cybersecurity risks, environmental risks and operational risks; and/or (2) denying the TOs recovery 

of a reasonable rate of return forces them to increasingly become non-profit entities with  

significantly diminished ability to attract capital.  Indeed, the TOs address below each of the issues 

                                                
49 Id. at 582. 

50 Ameren Remand Order at P 28.    
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the Ameren court remanded to FERC for further consideration in the event the Commission 

considers such a showing, notwithstanding its actions in the Remand Order, to be required as part 

of the TOs’ burdens of proof.51   

1. The TOs Face Real Risks and Costs for the Upgrades for which they 
are Not Compensated 

The Ameren court held that the Commission had failed to address the MISO TOs’ 

arguments that they face risks and costs for their network upgrades for which they are never 

compensated and remanded this issue to the Commission.52  The Commission on remand found 

for the MISO TOs.53  As explained by Joshua Nowak, investors require compensation, in the form 

of a higher return, for investments that have a greater risk relative to other, lower risk 

investments.54  Accordingly, as risk increases, rates of return must also increase.55  Further, as 

regulated utilities are not typically allowed to earn above authorized rates, “any increase in risks - 

- or increase in potential losses - - must be recognized in the authorized return to investors.”56  As 

the SUFs/SDUs only expose investors to expected risks and losses since there is currently no 

                                                
51 The TOs recognize that Chairman Glick and Commissioner Clements have indicated in certain dissenting 

and concurring opinions that the Commission had failed to conduct further inquiry on remand from the Ameren 
opinion.  See, e.g., Midcontinent Indep. Sys. Operator, Inc., 169 FERC ¶ 61,233 (2019) (Glick, Comm’r, dissenting); 
Midcontinent Indep. Sys. Operator, Inc., 174 FERC ¶ 61,084 (2021) (Clements, Comm’r, concurring).  While those 
opinions raise the concern of undue discrimination associated with affiliated generation, since at least some of the 
MISO TOs remain vertically integrated, that concern does not apply to the TOs because they have, with only limited 
exceptions, vertically disaggregated and are not developing nor operating affiliated generation within their respective 
footprints to which they could provide an undue preference.  See infra at pp. 37–38. 

52 Ameren, 880 F.3d at 580–81. 

53 Ameren Remand Order at P 28.    

54 Nowak Testimony, p. 10.   

55 Id.  

56 Id., p. 11.   
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return, “the incremental risks associated with SUFs/SDUs represent a reduction in investors’ 

expected returns on the enterprise … result[ing] in an uncompensated cost to the TOs.”57      

In general, there is nothing special or unique about SUF or SDU facilities. The NYISO 

studies conducted to reliably interconnect and integrate electricity generated by the Developers’ 

new power plants can identify any type of transmission facility as being required.  SUFs and SDUs 

are virtually indistinguishable from the TOs’ general transmission plant.  Accordingly, the risks 

associated with SUFs/SDUs are generally the same as that associated with the TOs’ general 

transmission plant.58  However, as Nowak’s testimony explains, the incremental addition of an 

ever-increasing amount of SUFs/SDUs increases the TOs’ overall risk profile by adding additional 

elements to their respective electric systems.   

As the Nowak Testimony describes, the TOs face numerous, real risks relating to their 

ownership, operation and maintenance of SUFs/SDUs, for which they and their investors are not 

compensated.  These risks include:  

(1) Regulatory Risks 

Regulatory Risk:  As regulated utilities, the TOs rely on the 
ratemaking process to provide timely recovery of their costs.  
However, that recovery is not guaranteed.  The operation and 
maintenance of electric transmission assets entails the possibility 
that the TOs may not recover some or all their costs, including costs 
associated with SUFs/SDUs.59 

As further explained by Mr. Nowak, the TOs expressly identify in their investor disclosure 

filings this regulatory risk, and the rating agencies “heavily weigh” this risk in evaluating regulated 

                                                
57 Id., pp. 13–14. 

58 Of course, the relevant difference is that while the TOs earn a return on the rest of their utility plant, they 
do not do so for the SUFs/SDUs. 

59 Nowak Testimony, p. 14. 
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utilities.60  Mr. Nowak’s analysis determined that the TOs’ have tended to underearn relative to 

the state-level authorized returns.61  Mr. Nowak also analyzed relevant data in the Regulatory 

Research Associates (“RRA”) rate case database, and based on the 113 fully litigated electric rate 

cases decided since January 1, 2010, non-return reductions were ordered by regulators in 104 of 

these cases, resulting in reductions exceeding $2.4 billion.62  Further, Mr. Nowak noted several 

examples of where a state regulator denied a utility’s request for cost recovery, thereby directly 

shifting costs to shareholders.63   

In conclusion, the TOs are subject to regulatory risk associated with their own, operating, 

and maintaining SUFs/SDUs because of the regulatory risk that a regulator may deny some or all 

of those costs, with that risk exacerbated by the potential for regulatory lag of different regulators 

applying different cost recovery standards.64 

(2) Reliability Risks 

Reliability Risk:   

The TOs are required to meet a variety of mandatory reliability 
standards, including those established by the North American 
Electric Reliability Corporation (“NERC”), the New York State 
Reliability Council, LLC, the New York Public Service 
Commission (“NYPSC”), and other regulators.  If the TOs fail to 
comply with those requirements (whether or not they are at fault), 
they could incur compliance costs, fines and other assessments or 
penalties….The incremental investments associated with 
SUFs/SDUs increase the obligations for reliability compliance and 
the potential for such penalties.65 

                                                
60 Id., p. 23. 

61 Id., pp. 24–25. 

62 Id., p. 27. 

63 Id., pp. 28–30.   

64 Id., pp. 33–34.  

65 Id., p. 15. 
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As recognized by the D.C. Circuit, reliability risks are very real, as: 
 
FERC’s precedents do not provide compensation for several of the 
classes of risks that Petitioners allege will accompany construction 
and operation of the network upgrade facilities.  For example, fines 
and penalties for violations of mandatory reliability standards and 
environmental regulations are generally charged directly to the 
utility, not passed through to customers via rate increases.66 

In fact, as owners of the bulk electric system, the TOs potentially could be subject to 

penalties of $1.3 million per violation per day should they be found to violate NERC’s mandatory 

reliability standards.  The TOs have been subject to NERC penalties.  For example, in 2019, 

Avangrid self-reported six transmission operational reliability standards for three of its 

subsidiaries.  While no harm is known to have occurred because of these violations, Avangrid 

agreed to pay $450,000 in penalties and committed to several mitigation measures.67  On a national 

level, Duke Energy was recently penalized $10 million for security violations, and Florida Power 

& Light Co. agreed in 2009 to pay a civil penalty of $25 million resulting from a 2008 loss of 

service that affected millions of customers.68     

On the state level, the TOs are held to strict service quality, reliability, and safety standards 

and are subject to a negative revenue adjustment (“NRA”) for any shortfall and may be incurred 

without any finding of negligence.  These potential NRAs are provided in the Nowak Testimony, 

and all of the TOs incur them.  To illustrate, National Grid is subject to several customer service 

quality, electric reliability, and safety performance metrics with corresponding maximum NRAs.69  

These penalties were triggered without any determination of fault.  Similarly, NYSEG has 

                                                
66 Ameren, 880 F.3d at 583 (citation omitted). 

67 Nowak Testimony, p. 36.   

68 Id., p. 37. 

69 Id., pp. 37–38.   
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recorded $17.5 million in NRAs over the last three years relative to its system average interruption 

frequency index (“SAIFI”) and customer average interruption duration index.70  Central Hudson’s 

2018 Rate Order changed various performance mechanisms for electric, natural gas and customer 

service.  For electric reliability, the Central Hudson’s SAIFI target was raised to 1.38 for 2018 and 

lowered to 1.34 for 2019, respectively. In 2019, for the 2018 reliability performance, Central 

Hudson’s shareholder saw a negative revenue adjustment of $2 million.71  The TOs disclose these 

reliability risks to their investors.72   

In conclusion, the TOs’ owning, operating, and maintaining the SUFs/SDUs increases the 

degree of reliability risks without being able to earn a return results in the TOs bearing risks 

without compensation.73   

(3) Cybersecurity Risk 

Cybersecurity Risk:  As the owners of critical energy infrastructure, 
the TOs face the risk that their equipment could be subject to a 
cyberattack, which could disrupt operations, cause property damage, 
or create substantial response costs.  SUFs/SDUs often add to the 
system’s overall complexity and must integrate with the balance of 
the system, creating potentially greater opportunities for 
cyberattacks.74 

The TOs disclose these cybersecurity risks to their investors.75  Credit rating agencies have 

acknowledged these cybersecurity risks.  Moody’s suggests that utilities that have disaggregated, 

such as the TOs, have a higher cybersecurity risk than vertically integrated utilities, indicating that 

                                                
70 Id., pp. 38–39. 

71 Id., p. 39.  

72 Id., p. 35.    

73 Id., p. 41. 

74 Id., p. 15. 

75 Id., pp. 42–43.   
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cybersecurity risk is particularly acute for the TOs.76  In addition, “the risks and potential costs of 

a cyberattack are increasing as electric transmission grids are becoming more complex, 

‘intelligent,’ and interconnected,” with the more complex the system, the more vulnerable to 

potentially costly cyber-attack.77  Utilities incur costs with cyber-attacks.  Indeed, NERC assessed 

a $2.7 million penalty for a self-reported data breach that was not even directly caused by the 

utility but by a vendor’s non-compliance.  

As increased components to the TOs’ systems, the SUFs/SDUs increase the TOs’ exposure 

to cyber risks.78 

(4) Environmental Risk 

Environmental Risk:  Severe weather events are predicted to 
become more frequent due to the effects of climate change.  Those 
events may damage transmission equipment, resulting in service 
disruptions and repair costs.  Further, the Companies are exposed to 
potential environmental risks and liabilities, such as those related to 
contaminated property, oil-filled equipment, and air emissions in 
their ordinary course of doing business.  By expanding their systems 
through SUFs/SDUs, the potential for environmental liabilities or 
equipment failure from weather events will increase.79 

 
Certainly, investors consider climate risks when making investment decisions.   According 

to a 2019 McKinsey and Company report, utilities are becoming increasingly vulnerable to 

extreme weather events and, unless utilities increase their resiliency to extreme weather events, 

they will face increased physical and financial risk.80  The same report references a 2018 National 

Climate Assessment report that stated “utilities could see negative impacts from increased 

                                                
76 Id., p. 43.   

77 Id., pp. 43–44. 

78 Id., pp. 45–46. 

79 Id., pp. 15–16. 

80 Id., p. 51. 
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temperatures and heat waves, as well as sea level rises even in the absence of storms.  This will 

increase the financial cost to utilities of climate change and increase the benefits of being 

prepared.”81  Indeed, many of the TOs have already incurred significant costs in responding to 

extreme weather events.82  Likewise, the Commodity Futures Trading Commission has published 

a report concluding that climate change is a risk to the overall financial system.83  Given the reality 

of these risks, the TOs disclose these environmental risks to their shareholders. 84 

In addition to the risks associated with severe weather events, regulated utilities routinely 

deal with environmental contamination in the course of installing, repairing, or otherwise 

maintaining their assets.  Managing this contamination can result in a range of costs, from 

specialized workers and personal protective equipment, to soil sampling, contaminant disposal and 

remediation.  Although these costs are subject to recovery through the ratemaking process, 

recovery is by no means guaranteed. 85 SUFs/SDUs increase the TOs’ exposure to environmental 

risks since they increase the amount of transmission assets for which the TOs bear responsibility.86      

(5) Operational Risk 

Operational Risk:  Operating and maintaining electric transmission 
property is inherently hazardous, exposing the TOs to the possibility 
of being held liable in the event of an accident, encroachment, or 
incursion.  That liability may not be fully insurable and may be 
subject to substantial deductibles.87 

                                                
81 Id. (quoting McKinsey and Co., Why, and how, utilities should start to manage climate change risk, p. 3 

(Apr. 2019)). 

82 Id., pp. 52–53. 

83 Id., pp. 51–52. 

84 Id., pp. 48–49.   

85 Id., p. 55.  For instance, NIMO recently incurred costs for structure replacements, multiple rounds of soil 
characterization testing, repair of a landfill cap, disposal of contaminated soils, and legal support while completing a 
transmission line rebuild in an area with PCB contamination.  Id., p. 54.   

86 Id., p. 55. 

87 Id., p. 16. 
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The TOs face numerous risks associated with financial harms resulting from a physical 

accident involving their assets and whether insurance may or may not cover such risks.  The TOs 

disclose these operational risks to their investors.88  While each of the TOs maintain insurance 

consistent with sound utility practice, coverage is generally limited and may not fully insure 

against all significant losses.89  In addition, certain regulators have excluded insurance deductibles 

for injuries and damages from rate recovery.90   

SUFs/SDUs are integrated facilities that intrinsically carry operational risks, and their 

addition to the system increases the amount of operational risks that the TOs’ bear.91 

(6) Other Risks 

In addition to the foregoing, readily identifiable risks, there is also always the real possibility 

that a TO will face a future event without precedent that creates substantial risks for ratepayers, 

referenced by Mr. Nowak as “unknown unknowns.”92  Examples include the recent extreme cold 

in Texas, Superstorm Sandy, and California wildfires, and possibilities in the future might include 

other climate-related events or possibly cyberattacks or future pandemics.93  The related 

uncertainty attaches to the TOs’ owning, operating, and maintaining SUFs/SDUs and, thus, creates 

risks to investors.94  

                                                
88 Id., pp. 56–57. 

89 Id., pp. 57–58. 

90 Id., p. 58. 

91 Id., p. 59.   

92 Id.   

93 Id., pp. 60–62. 

94 Id., p. 62. 
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 Therefore, the Core Amendment is just and reasonable because it would allow the TOs an 

opportunity to earn a return and thereby compensate them for these real risks and costs they incur 

for the SUFs/SDUs. 

2. Failure to Permit a NYTO to Recover a Return Unlawfully Compels It 
to Increasingly Become a Non-Profit, Impeding its Ability to Attract 
Capital.   

Mr. Nowak further addresses the Ameren court’s directive on remand to FERC to “respond[] 

to the transmission owners’ entire enterprise’ argument, and address[] the effect of these orders on 

the ability of transmission businesses to attract future capital.”95  As explained by Mr. Nowak, 

requiring transmission owners to operate, in part, as nonprofits fundamentally changes the 

investor-owned utility business model and impacts investor assessment of their required return, 

since investors must invest in a utility’s entire enterprise, including any nonprofit appendages.96 

The effect of the Existing Funding Approach (which excludes SUFs/SDUs from the utility 

“plant” on which a return is earned) is that the “authorized rate of return is insufficient relative to 

the risks borne by investors for both rate base and SUFs/SDUs.”97  SUF/SDUs constitute 

incremental risks beyond those faced by other utilities that are not required to bear the risk of 

comparable nonprofit operations.  This elevated risk level may drive investors to seek alternative 

investments that provide comparable returns but have lower levels of risk.  Deterring new capital 

investment in this manner compromises the TOs’ ability to provide safe and reliable service and 

maintain financially sound operations.98    

Moreover, the Ameren court recognized that while  

                                                
95 Ameren 880 F.3d at 582. 

96 Nowak Testimony, p. 63; see also Ameren, 880 F.3d at 581 (“Investors … invest in entire enterprises, not 
just portions thereof.”). 

97 Nowak Testimony, p. 64.   

98 Id., p. 65.  
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[T]he non-profit innovation might remain bearable so long as the 
generator-funded upgrades growing inside the grid remain tiny 
relative to their host…. [I]f more and more of a transmission 
owner’s business is to be owned and operated on a non-profit basis, 
these additions would likely deter investors and diminish the ability 
of the transmission grid to attract capital for future maintenance and 
expansion.99 

As explained above,100 absent the incorporation of the TO Funding Mechanism, an ever-increasing 

amount of the TOs’ respective businesses will continue to be owned, operated, and maintained on 

a non-profit basis.  Added SUFs/SDUs will further drive “[a]n increase in the level of nonprofit 

operations [that] will only serve to exacerbate the issues related to capital attraction and financial 

integrity discussed above.”101  The Existing Funding Approach cannot continue.  For the foregoing 

reasons, the Existing Funding Approach is confiscatory and otherwise unjust and unreasonable. 

V. The Implementing Amendments, and the TO Funding Mechanism as a Whole, are a 
Just and Reasonable and Not Unduly Discriminatory Replacement Rate 

As demonstrated in Section IV of this filing, the Existing Funding Approach is unjust and 

unreasonable and otherwise confiscatory because it fails to provide the TOs a means to recover 

any return, let alone a reasonable return, to compensate them for the risks and costs they incur and 

that is sufficient to maintain their credit and attract capital.  With that showing, the TOs have 

satisfied their first burden of proof under FPA Section 206.  The second burden of proof under 

FPA Section 206 requires that the unjust and unreasonable tariff provisions be replaced by tariff 

pages that are just and reasonable and not unduly discriminatory.102  In satisfaction of that second 

burden under FPA Section 206, the TOs proffer the Implementing Amendments described in detail 

                                                
99 Ameren, 880 F.3d at 582.  

100 See supra at pp. 16–19. 

101 Nowak Testimony, p. 66.   

102 See, e.g., Emera Me., 854 F.3d at 21; Atl. City, 295 F.3d at 10.   
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below.  Directing the NYISO to develop and file the Implementing Amendments would allow for 

a more ordered transition to a just and reasonable Existing Funding Approach that incorporates the 

TO Funding Mechanism.  In addition, should the Core Amendment not be adopted in the Section 

205 Filing, the TOs herein also seek a Commission order directing the NYISO to adopt the Core 

Amendment on compliance. 

Incorporating the Implementing Amendments and the Core Amendment, if not already 

accepted for filing in the Section 205 Filing, is just and reasonable and not unduly discriminatory 

for several reasons.  First, it accords with, and is authorized by, the express language of the existing 

Section 25.5.4 of the NYISO OATT.  This section provides that the TOs’ obligation to implement 

and construct SUFs/SDUs “shall be subject to the Connecting or Affected Transmission Owner’s 

right to recover, pursuant to appropriate financial arrangements contained in agreements or 

Commission-approved tariffs, all reasonably incurred costs, plus a reasonable return on 

investment.”  As discussed above, there is currently no means by which the TOs can recover all 

reasonably incurred costs, plus a reasonable return for the SUFs/SDUs.  Incorporating the TO 

Funding Mechanism remedies this defect.   

Likewise, incorporating the TO Funding Mechanism is just and reasonable because it cures 

the legal defects in the Existing Funding Approach described above by allowing for the return that 

compensates owners for the otherwise uncompensated risks and costs incurred in an amount 

sufficient to maintain their credit and attract capital. 103    

In addition, the justness and reasonableness of incorporating the TO Funding Mechanism 

into the NYISO Tariff is supported by Commission precedent. The Commission has authorized 

the MISO TOs to adopt the MISO TO Funding Mechanism.  There is simply no rational basis for 

                                                
103 See supra at pp. 13–19. 
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the Commission to approve adoption of a TO funding mechanism in MISO but deny its adoption 

in NYISO.104 

A. The TOs Seek a Commission Order Directing the NYISO to Develop and File 
the Implementing Amendments that are Necessary to Enact the Replacement 
Rate 

 
 In anticipation of this filing, the TOs consulted with NYISO to identify the appropriate 

NYISO OATT implementing changes.  The TOs submit that a Commission order directing the 

NYISO to develop and file the following Implementing Amendments would be just and 

reasonable, and in conjunction with adopting the Core Amendment (under the Section 205 filing 

or hereunder) would fully implement the TO Funding Mechanism: 

1. Implementing Amendment No.1 - Revise the NYISO OATT to Adopt a 
Pro Forma Facilities Service Agreement 

In the Section 205 Filing, the TOs are filing to amend Section 25.5.4 of the NYISO OATT 

to adopt the Core Amendment, and, in the instant Complaint, are seeking to have the Core 

Amendment adopted if not already adopted in the Section 205 Filing.105  As provided in the Core 

Amendment, “In the event that the Connecting or Affected Transmission Owner elects to fund the 

capital costs of any System Upgrade Facilities and/or System Deliverability Upgrades, then the 

Connecting or Affected Transmission Owner, as the case may be, and affected Developer shall 

enter into a Facilities Service Agreement …   Such a Facilities Service Agreement shall provide 

for the Connecting or Affected Transmission Owner’s recovery of its funded costs, plus a 

reasonable return on investment.”  While such an FSA may be prepared and filed on a non-

                                                
104 In fact, as indicated in Section V.C below, there is arguably even greater reason to allow the TOs a TO 

Funding Mechanism because the concern of undue discrimination raised in MISO does not apply to the TOs in New 
York.  See infra at pp. 37–38.   

105 See supra at p. 3. 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



 

31 

conforming basis in individual filings with the Commission, adopting a pro forma FSA would be 

more efficient.  Indeed, the Commission held that MISO’s adoption of such a pro forma FSA 

promotes uniformity by providing standardization.106  In addition, a pro forma FSA will facilitate 

timely interconnection by reducing time required for negotiation.  Accordingly, the TOs request 

that the Commission direct the NYISO to adopt a pro forma FSA modeled on that approved for 

use by MISO.  As the MISO pro forma FSA has already been accepted for use by the Commission, 

its terms and conditions, including its interconnection agreement cross-default provision, security 

requirement, and 20-year reimbursement period, are just and reasonable and not unduly 

discriminatory.107 The TOs further request that the Commission direct NYISO to conform the 

boilerplate terms and conditions in a NYISO pro forma FSA to those contained in other NYISO 

pro forma agreements, such as the pro forma LGIA attached as Appendix 4 to Attachment X of 

the NYISO OATT.  

2. Implementing Amendment No. 2 - Revise the LGIA and SGIA  

 The TOs request that the Commission direct NYISO to revise the pro forma LGIA 

attached as Appendix 4 to Attachment X of the NYISO OATT and the pro forma SGIA attached 

as Appendix 7 to Attachment Z of the NYISO OATT, to recognize the TO Funding Mechanism 

and to make appropriate conforming changes. 

a) Recognize the TO Funding Mechanism  

For purposes of completeness and transparency, the TO Funding Mechanism should be 

recognized in the LGIA and the SGIA.  Specifically, Section 11.3 of the LGIA and Section 5.2 of 

the SGIA should be revised to state that if the Connecting Transmission Owner has elected to fund 

                                                
106 Midcontinent Indep. Sys. Operator, Inc., 171 FERC ¶ 61,075, P 21 (2020).   

107 See generally id.   
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the SUFs/SDUs described therein, then Developer’s responsibility to pay such costs shall be 

governed by the FSA into which the parties shall have entered pursuant to Attachment S (as 

amended by the Core Amendment).     

b) Add a Cross-Default Provision 

Because an FSA is proposed to govern the terms and conditions of the TO Funding 

Mechanism, it is necessary and appropriate to adopt a cross-default that connects performance 

under the FSA to performance under the applicable LGIA or SGIA.  Such a cross default provision 

is just and reasonable, as demonstrated by the Commission’s acceptance of comparable revisions 

made to the MISO pro forma GIA to adopt the MISO TO Funding Mechanism.108  Accordingly, 

the Commission should direct NYISO to amend its pro forma LGIA and pro forma SGIA to add 

a cross default provision to each.   

c) Make Conforming Changes to Effectuate a Developer’s Option 
to Build Stand Alone Facilities  

 
In Order No. 845, the Commission held that developers should be provided the option to 

build stand-alone upgrades.109  There is thus a need to manage the interaction between a 

Developer’s construction rights and the TO Funding Mechanism, which are separate and distinct.  

In MISO’s compliance filings to Order No. 845, the Commission required MISO to adopt certain 

modifications to its pro forma GIA to address the interaction between a TO’s option to fund and a 

developer’s option to build.110  Consistent with this precedent, the Commission should direct 

                                                
108 Id. at P 70.   

109 Reform of Generator Interconnection Procedures and Agreements, Order No. 845, 163 FERC ¶ 61,043, 
P 85 (2018), order on reh'g , Order No. 845-A, 166 FERC ¶ 61,137, order on reh'g, Order No. 845-B, 168 FERC ¶ 
61,092 (2019). 

110 Midcontinent Indep. Sys. Operator, Inc. 169 FERC ¶ 61,221, P 44 (2019). 
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NYISO to make similar modifications to both its pro forma LGIA and SGIA to accommodate both 

the Developer’s construction rights and the Transmission Owner’s funding rights. 

d) Make Other Conforming Revisions Necessary to Implement the 
TO Funding Mechanism 

The Commission should direct NYISO to make such other changes to its pro forma LGIA 

and pro forma SGIA, as well as to the Large Generator Interconnection Procedures (“LGIP”) found 

at Attachment X to the NYISO OATT or Small Generator Interconnection Procedures (“SGIP”) 

found as Attachment Z to the NYISO OATT, as appropriate to efficiently implement the TO 

Funding Mechanism.  For example, current LGIA and SGIA provisions that could impact the 

implementation of the TO Funding Mechanism and that conflict with the terms and conditions set 

forth in the pro forma FSA adopted by NYISO should be revised to indicate that when the TO 

Funding Mechanism is exercised, the terms of the FSA control.  As a further example, the 

provisions in Section 12.2 of the LGIA and Section 6.1 of the SGIA provide for the delivery of 

final invoicing within six months of commercial operation of the SUFs/SDUs.  The TOs request 

that the Commission direct NYISO to revise these and other provisions to provide that final 

invoicing will occur as set forth in the corresponding FSA if the TO Funding Mechanism has been 

exercised.  In addition, while the above referenced revision to Section 5.2 of the SGIA to provide 

the TOs the right to fund SUFs/SDUs, it could be appropriate for NYISO to also revise the facilities 

study process in the SGIP to specify that a TO’s option to fund SUFs/SDUs include SUFs that are 

local in nature that are identified as appropriate to interconnect a small generator interconnection 

request.    
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3. Implementing Amendment No. 3 - Revise NYISO OATT Section 25.8.5 
to Clarify that the Security Requirements that apply to TO Funded 
SUFs/SDUs are governed by the FSA 

Section 25.8.5 of the NYISO OATT currently provides that the Developer’s obligation to 

provide a security for the upgrades ends upon completion of construction.  To ensure that this 

Section is consistent with the security requirements under the pro forma FSA (which the TOs 

propose would provide that the Developer’s security requirement continues but declines during 

the term of the FSA as payments are made, as FERC approved for MISO), the Commission should 

direct NYISO to revise Section 25.8.5 to provide that if the TO Funding Mechanism is exercised,  

(1) the ongoing security requirement will be governed by the corresponding FSA; and (2) that 

security required under NYISO OATT Section 25.8.5 may be used to satisfy the security required 

under the FSA if the form, terms, and provider of the security permit; otherwise, the Developer 

shall replace such security with security meeting the requirements of the FSA.    

4. Implementing Amendment No. 4 - Revise Section 23.4.5.7.9.1. of 
Attachment H of the Services Tariff to Clarify that a Facilities Service 
Agreement shall not constitute a “Non-Qualifying Contractual 
Relationship” 

For purposes of the NYISO’s buyer-side mitigation (“BSM”) analysis, a subsidizing 

contract between a Developer and a load serving entity can constitute a “non-qualifying contractual 

relationship” for purposes of the competitive entry test set forth in Section 23.4.5.7.9.1.1 of 

Attachment H of the Services Tariff, potentially subjecting the Developer to an “offer floor” 

requirement under NYISO’s capacity market mitigation rules.  Such designation would not be 

appropriate for an FSA, as it merely serves as an alternative financing arrangement for the 

SUFs/SDUs caused by the Developer’s interconnection set at the pertinent TOs’ costs - - it is not 

a subsidizing arrangement.  Accordingly, the list of agreements that do not constitute a “non-

qualifying contractual relationship” at Section 23.4.5.7.9.1. of Attachment H of the Services Tariff 
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should be amended to specifically include an FSA.  The TOs note that these revisions have been 

discussed with NYISO stakeholders and received no opposition. 

5. Make such Other Conforming Revisions to the NYISO Tariffs 
Necessary to Implement the TO Funding Mechanism   

The Commission should direct NYISO to make such other changes to the NYISO Tariffs 

that might be identified as appropriate to efficiently implement the TO Funding Mechanism.   

B. If the Commission Does Not Accept the Core Amendment pursuant to FPA 
Section 205, the TOs Tender the Core Amendment as part of the Replacement 
Rate pursuant to the Second Burden of Proof Under this Complaint 

If the Commission has not already accepted for filing the Core Amendment in the Section 

205 Filing as of the time that the Commission addresses this Complaint, the TOs tender herein the 

Core Amendment pursuant to FPA Section 206.  The Transmission Owners have proven herein 

that the Existing Funding Approach is unjust and unreasonable, satisfying the first burden of proof 

under FPA Section 206.   

The Core Amendment revises Section 25.5.4 of the NYISO OATT to read as follows 

(changes shown in redline):   

25.5.4 Transmission Owners’ Cost Recovery 

Any Connecting or Affected Transmission Owner implementation and construction of (i) 

System Upgrade Facilities as identified in the Annual Transmission Baseline Assessment or 

Annual Transmission Reliability Assessment, or (ii) System Deliverability Upgrades as identified 

in the Class Year Deliverability Study, shall be in accordance with the ISO OATT, Commission-

approved ISO Related Agreements, the Federal Power Act and Commission precedent, and 

therefore shall be subject to the Connecting or Affected Transmission Owner’s right to recover, 

pursuant to appropriate financial arrangements contained in agreements or Commission-approved 

tariffs, all reasonably incurred costs, plus a reasonable return on investment.  Such a Connecting 
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or Affected Transmission Owner shall provide the NYISO with written notice, prior to the 

commencement of the Initial Decision Period, as that period is defined in Section 25.8.2 of 

Attachment S, if the Connecting or Affected Transmission Owner, as the case may be, elects to 

fund the capital costs of any System Upgrade Facilities and/or System Deliverability Upgrades 

identified in the underlying study(ies); otherwise, such facilities, if any, shall be funded solely by 

the Developer(s).  In the event that the Connecting or Affected Transmission Owner elects to fund 

the capital costs of any System Upgrade Facilities and/or System Deliverability Upgrades, then 

the Connecting or Affected Transmission Owner, as the case may be, and affected Developer shall 

enter into a Facilities Service Agreement or, if unable to agree to the terms and conditions, the 

Transmission Owner shall file the Facilities Service Agreement with the Commission on an 

unexecuted basis.  Such a Facilities Service Agreement shall provide for the Connecting or 

Affected Transmission Owner’s recovery of its funded costs, plus a reasonable return on 

investment.  

The Core Amendment is just and reasonable.  First, it provides that a Facilities Service 

Agreement will be the mechanism through which Connecting Transmission Owners or Affected 

Transmission Owners can recover a reasonable return on the SUFs/SDUs, effectuating the existing 

language in Section 25.5.4 providing that the implementation and construction of SUFs/SDUs is 

subject to the TOs recovering their costs and a return.  In addition, doing so otherwise remedies 

the legal defects in the Existing Funding Approach identified above in Section IV.  Finally, the 

Core Amendment is supported by and ensures consistency with Hope, Bluefield, Ameren, and the 

Commission’s related precedent by modifying the Existing Funding Approach to permit the TOs 

to recover a reasonable return for the SUFs/SDUs by allowing the TOs to provide the upfront 

capital costs to fund those facilities.   
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In addition, the TOs voluntarily commit to a deadline by which to exercise their funding 

right within the class year process to not delay the NYISO’s interconnection process.  While 

adherence to this deadline is not required to accept the Core Amendment as just and reasonable 

(for example, the MISO TOs were not required to adopt such a deadline),111 the TOs  do so to 

facilitate prompt interconnection of new resources, further evidencing the reasonableness of the 

TOs’ filing.  Adhering to this deadline would require the TOs to exercise their funding option 

before the commencement of the “Initial Decision Period.”  As defined in the NYISO OATT, this 

Initial Decision Period is generally the 30-day period after the NYISO issues its pertinent class 

year studies identifying the SUFs/SDUs necessary to interconnect and integrate that class year’s 

interconnection requests and identifying the resulting cost allocations to each affected Developer.  

Establishing the TOs’ deadline before the commencement of that decision period informs 

Developers of the applicable TO’s decision before that TO is required to commit to pay for their 

allocation of SUF/SDU costs.  The Developer’s decision can thus be appropriately informed, and 

the Core Amendment is inserted into the existing interconnection process timeline, causing no 

delay.     

C. Incorporating the Implementing Amendments and the Core Amendment into 
the NYISO OATT is Not Unduly Discriminatory 

 
The Ameren court held that concerns of undue discrimination associated with the MISO 

TOs’ having the MISO TO Funding Mechanism were misplaced because all but one of the MISO 

TO petitioners in that appeal had divested and no longer had affiliated generation interests to which 

they could provide an undue preference.112 In any case, the court found that the Commission 

neither provided evidence of actual discrimination nor relied on economic theory for potential 

                                                
111 See Ameren Remand Order. 

112 Ameren, 880 F.3d at 578. 
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discrimination.  On remand, in response to concerns that additional MISO TOs remained vertically 

integrated, the Commission held that concerns of undue discrimination remained misplaced 

because an aggrieved Developer could always seek relief from the Commission.113   

Notwithstanding, several Commissioners have repeated concerns regarding the potential 

for undue discrimination in MISO where vertically integrated transmission owners remain.114  

Whatever the standard for assessing undue discrimination issues in MISO (actual or potential), 

adopting the TO Funding Mechanism raises no such concerns in NYISO.  Since the 1990s, the 

energy markets in New York have been deregulated.  Long divested of their generation, neither 

the TOs nor their affiliates own or develop affiliate generation within the affiliate TO’s 

transmission district in New York, with only minor exceptions.115  As a result, there is no 

reasonable opportunity for a NYTO to treat third party generation and affiliate-owned generation 

in a manner that is unduly discriminatory.    

D. The Complainants Request that the Commission Direct NYISO to Make the 
appropriate Compliance Filing Before the Initial Decision Period for the 2021 
Class Year 

 
 The 2021 Class Year commenced on March 11, 2021.  The Initial Decision Period is likely 

to occur in late 2021 or early 2022.  It is imperative that the TO Funding Mechanism be in place 

prior to that time.  Moreover, the sooner that it can be implemented the better so that market 

participants are aware of its corresponding requirements.  Accordingly, the TOs request that the 

                                                
113 Midcontinent Indep. Sys. Operator, Inc., 169 FERC ¶ 61,233 at P 38.   

114 See supra at n.51. 

115 Con Edison was allowed to retain generation necessary to produce steam for its steam customers, and 
NYSEG/RG&E were allowed to retain certain hydroelectric generating facilities.  In addition, the New York Power 
Authority (“NYPA”), a New York State instrumentality not participating in this filing, was not required to divest its 
generation assets during New York’s energy restructuring and thus retains large hydropower plants, including a 
pumped storage facility and various fossil fuel power plants, the last of which was built in 2006.  While no undue 
discrimination concerns should therefore exist in New York, we note that the Ameren court found that a single TO’s 
affiliated generation ownership was not material for purposes of undue discrimination analysis.  See Ameren, 880 F.3d 
at 578. 
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Commission issue an order granting this Complaint by, and determine the relief sought to be 

effective as of, June 9, 2021. The TOs further request that the Commission direct the NYISO to 

make a compliance filing within 90 days of that order, which compliance would be due as of 

September 7, 2021.  If the Commission’s order addressing this Complaint is issued after June 9, 

2021, then the TOs request that the Commission grant NYISO 60 days to make its compliance 

filing, given the importance of having the appropriate OATT revisions in place prior to the 

commencement of the 2021 Class Year Initial Decision Period.     

VI. FPA Section 206 Requirements 
 

A. Description of Complainants and Respondent 
 

1. Complainants 
 

a. Central Hudson 

Central Hudson is a corporation created and organized under the laws of New York, with 

its principal offices in Poughkeepsie, New York.  Central Hudson is an electric and natural gas 

utility engaged in, among other things, the businesses of:  (i) distributing natural gas for residential, 

commercial, and industrial use; and (ii) transmitting and distributing electric power to wholesale 

and retail customers, and transmitting electric power on behalf of third parties.  Central Hudson’s 

transmission of electric power in interstate commerce is regulated by the Commission.  Central 

Hudson is a wholly owned subsidiary of CH Energy Group, Inc. and indirect subsidiary of Fortis 

Inc., a Canadian company located in St. John’s Newfoundland and publicly traded on the Toronto 

stock exchange. Other than Central Hudson, none of its United States affiliates or subsidiary 

companies has issued shares of debt and only Fortis Inc., has issued equity securities to the public. 
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b. Con Edison and O&R 

Con Edison is a regulated utility operating in New York City and Westchester County in 

New York and a wholly-owned subsidiary of Consolidated Edison, Inc.  Con Edison is engaged in 

the generation, transmission, distribution and wholesale and retail sale of electric power in New 

York City, and Westchester County, the distribution and retail sale of natural gas in parts of New 

York City and Westchester County and the generation, distribution, and retail sale of steam in parts 

of New York City.  Con Edison is a participant in the NYISO’s electricity markets.  O&R is a 

wholly-owned subsidiary of Consolidated Edison, Inc. and is a regulated utility operating in 

Orange, Rockland and part of Sullivan counties in New York and in parts of New Jersey.  O&R is 

engaged in the transmission, distribution and wholesale and retail sale of electric power and the 

distribution and retail sale of natural gas.  O&R is a participant in the NYISO’s electricity markets. 

c. National Grid  

National Grid is a subsidiary of National Grid USA, a registered public utility holding 

company with an electric and gas utility subsidiary operating in New York, and electric utility 

subsidiaries operating in Massachusetts, New Hampshire, Rhode Island, and Vermont.  National 

Grid is National Grid USA's principal New York subsidiary that provides both electric 

transmission and electric distribution service to customers in New York.  National Grid has 

divested all of its generation and power marketing assets and supplies electricity to approximately 

1.5 million customers in New York solely as a Provider of Last Resort ("POLR") in accordance 

with state policy and law.  National Grid also provides local gas distribution services (including 

POLR gas services) to approximately 550,000 retail customers in upstate New York. 
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d. NYSEG and RG&E 

New York State Electric & Gas Corporation is a New York corporation and franchised 

electric and gas public utility regulated by both the Commission and the New York State Public 

Service Commission. NYSEG is engaged in, among other things, the business of purchasing, 

transmitting, generating, distributing and selling electric power and natural gas. NYSEG currently 

owns approximately 65 MW of generation, consisting primarily of hydroelectric facilities. 

NYSEG’s transmission system is under the operational control of the NYISO.  NYSEG provides 

transmission service and collects wholesale transmission charges pursuant to the NYISO OATT. 

NYSEG is a wholly owned indirect subsidiary of Avangrid Networks, Inc. (“Avangrid 

Networks”).  Rochester Gas and Electric Corporation is an electric transmission and electric and 

gas distribution public utility organized and operating under the laws of the State of New York 

and a wholly owned indirect subsidiary of Avangrid Networks. RG&E serves retail and wholesale 

customers in western New York and owns approximately 57 megawatts of hydroelectric 

generation. RG&E is a Transmission Owner in the New York Control Area under the terms of the 

Independent System Operator – Transmission Owner Agreement by and among the New York 

Transmission Owners and the NYISO. RG&E owns facilities used in the provision of transmission 

and interconnection services under NYISO’s OATT. NYSGE and RG&E each have unregulated 

affiliates that develop and operate renewable energy generation facilities in New York, that are 

planned and located entirely outside of NYSEG’s and RG&E’s Transmission Districts and do not 

directly interconnect to either companies’ transmission system 

2. Respondent 

NYISO is the entity responsible for providing open access transmission service under the 

OATT, maintaining reliability, and administering non-discriminatory competitive wholesale 
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markets for electricity, capacity, and ancillary services in New York.  NYISO is also responsible 

for implementing the mitigation measures pursuant to the provisions of the Services Tariff. 

B. Additional Requirements of Rule 206 

1. Rules 206(b)(1) and (2): Identify and Explain How Action or Inaction that 
Violates Applicable Statutory Standards or Regulatory Requirements 

 
As demonstrated above, the lack of a TO Funding Mechanism in the NYISO OATT’s 

Existing Funding Approach violates FPA Section 206 as that omission results in rates that are 

confiscatory, unjust and unreasonable, and otherwise unlawful.   

2. Rule 206 (b)(3):  Set Forth the Business, Commercial, Economic or Other 
Issues Presented by the Action or Inaction as Such Relate to or Affect the 
Complainants 

 
As demonstrated above, the lack of a TO Funding Mechanism in the NYISO OATT’s 

Existing Funding Approach fails to compensate the TOs for the risk they undertake with respect 

to the SUFs/SDUs, decreases their ability to attract capital, and forces them to become non-profit 

entities.  

3. Rules 206 (b)(4) and (5):  Make a Good Faith Effort to Quantify the 
Financial Impact or Burden (if any) Created for the Complainants as a 
Result of the Action or Inaction and Indicate the Practical, Operational, or 
Other Nonfinancial Impacts Imposed as a Result of the Action or Inaction 

 
While Complainants are unable to accurately quantify the aggregate dollar impact of the 

current lack of a TO Funding Mechanism in the NYISO OATT, reference is made to the attached 

Prepared Direct Testimony of Mr. Joshua Nowak demonstrating that financial harms to the TOs 

of bearing the uncompensated risks and costs and harm to the TOs’ ability to attract capital due to 

an increasing amount of their respective rate bases becoming non-profit appendages. 

4. Rule 206(b)(6): State Whether the Issues Presented are Pending in an 
Existing Commission Proceeding or a Proceeding in Any Other Forum in 
Which the Complainant(s) is a Party, and if so, Provide an Explanation 
Why Timely Resolution Cannot be Achieved in That Forum. 
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The TOs are contemporaneously submitting the Section 205 Filing in Docket No. ER21-

1647-000 pursuant to their reserved rights in the NYISO-TO Agreement.  Timely resolution of the 

TO Funding Mechanism is unlikely to be comprehensively addressed in that proceeding due to the 

limited scope of that Section 205 proceeding.  Other proceedings before the Commission and 

before the U.S. Court of Appeals for the D.C. Circuit are listed below: 

 American Clean Power Association (formerly AWEA) v. FERC, (D.C. 
Circuit No. 20-1453) 

 American Clean Power Association (formerly AWEA) v. FERC, (D.C. 
Circuit No. 20-1499) 

 
5. Rule 206(b)(7):  State the Specific Relief or Remedy Requested, Including 

Any Request for Stay or Extension of Time, and the Basis for that Relief  

The Commission should direct the NYISO to amend its Tariffs to implement the TO 

Funding Mechanism as discussed herein to become effective as of June 9, 2021.  Doing so would 

facilitate the seamless integration of the NYISO OATT Amendment into all relevant areas of the 

NYISO Tariffs. 

6. Rule 206(b)(8):  Include All Documents that Support the Facts in the 
Complaint in Possession of, or Otherwise Attainable by, the Complainant, 
including, but not limited to, Contracts and Affidavits 
 

The TOs are submitting the Prepared Direct Testimony of Mr. Joshua Nowak. 
 

7. Rule 206(b)(9):  State (i) Whether the Enforcement Hotline, Dispute 
Resolution Service, Tariff-based Dispute Resolution Mechanisms, or Other 
Informal Dispute Resolution Procedures were Used, or Why These 
Procedures Were Not Used; (ii) Whether the Complainants Believe that 
Alternative Dispute Resolution (ADR) under the Commission's 
Supervision Could Successfully Resolve the Complaint; (iii) What Types of 
ADR Procedures Could be Used; and (iv) Any Process That Has Been 
Agreed on For Resolving the Complaint 

During December 2020 and January 2021, the TOs held several meetings with significant 

NYISO stakeholders regarding the TO Funding Mechanism.  The TOs also made the following 

formal presentations of its proposal to NYISO stakeholders and incorporated such feedback into 
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certain aspects of this filing:  (1) on February 23, 2021, the TOs presented their TO Funding 

Mechanism proposal to the NYISO’s Electric System Planning Working Group (the “February 

23rd EPSWG Presentation”); (2) on March 1, 2021, the TOs presented their TO Funding 

Mechanism proposal to the NYISO’s Transmission Planning Advisory Subcommittee (the “March 

1st TPAS Presentation”); and (3) on March 18, 2021, the TOs presented their TO Funding 

Mechanism proposal to the NYISO Operating Committee  (the “March 18th O.C. Presentation”).  

In making these presentations, it had become apparent that the TO Funding Mechanism proposal 

faced entrenched opposition of at least certain elements of the generation developer community.116  

The TOs thus make this filing having exhausted remedy through the stakeholder process.   

Based on the opposition from certain elements of the Developer community the exhaustion 

of the stakeholder process, the TOs did not avail themselves to any type of dispute resolution 

because it was certain to be unsuccessful.  

8. Rule 206(b)(10):  Include a form of notice of the complaint suitable for 
publication in the FEDERAL REGISTER in accordance with the 
specifications in §385.203(d) of this part.  The form of notice shall be on 
electronic media as specified by the Secretary 

A form of notice suitable for publication in the Federal Register is attached to this 

complaint.   

9. Rule 206(c):  Any Person Filing a Complaint Must Serve a Copy of the 
Complaint on the Respondent, Affected Regulatory Agencies, and Others 
the Complainant Reasonably Knows may be Expected to be Affected by 
the Complaint 

A copy of this Complaint has been served on the following party via e-mail: 
 

 
                                                

116 Such opposition should probably be expected as the American Clean Power Association (formerly 
AWEA) and certain generators have pending appeals before the D.C. Circuit regarding certain aspects of MISO’s 
implementation of its TO Funding Mechanism methodology.  See Am. Clean Power Ass’n v. FERC (D.C. Circuit No. 
20-1453); Am. Clean Power Ass’n v. FERC (D.C. Circuit No. 20-1499). 
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Robert E. Fernandez, General Counsel 
New York Independent System Operator, Inc. 
10 Krey Boulevard 
Rensselaer, NY 12144 
Telephone: 518-356-6000 
Fax: 518-356-4702 
rfernandez@nyiso.com 

 
Ted J. Murphy, Esq. 
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2200 Pennsylvania Ave, NW Suite 612 
Washington, DC 20037 
Telephone: 202-955-1500 
Fax: 202-828-3746 
tmurphy@hunton.com 

 
 
and 
 
Robert Rosenthal 
General Counsel 
John Sipos 
Deputy General Counsel 
David Drexler 
Managing Attorney 
N.Y. STATE PUBLIC SERVICE COMMISSION 
3 Empire State Plaza 
Albany, NY 12223-1350 
robert.rosenthal@dps.ny.gov 
john.sipos@dps.ny.gov 
david.drexler@dps.ny.gov 

 
VII. COMPLAINT REQUESTING FAST TRACK PROCESSING 
 

The TOs respectfully requests fast track processing under Rule 206(b)(11) and (h) of the 

Commission’s Rules of Practice and Procedure.117  Fast track processing is necessary to address the 

confiscatory, unjust, unreasonable, and unduly discriminatory lack of a recovery mechanism in the 

Existing Funding Approach that is subjecting the TOs to on-going financial harms.  These financial 

harms are expected to only increase as additional generation interconnects to the TOs’ systems to 

                                                
117 18 C.F.R. § 385.206(b)(11) and (h) (2020). 
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meet New York’s climate goals.  Accordingly, it is imperative to have the TO Funding Mechanism 

in place for the 2021 Class Year, which has already commenced and is expected to proceed into its 

decision period in late 2021/early 2022.  Furthermore, having the TO Funding Mechanism rules in 

place as soon as possible is appropriate to give Developers, the TOs, and the NYISO necessary 

clarity.  Accordingly, the TOs request that the Commission act upon this Complaint within 61 days 

of filing consistent with the requested effective date of June 9, 2021 for the Section 205 Filing.118 

VIII. List of Documents 
 
 The following is a list of documents119 submitted with this filing: 

 
1. Attachment A, the Prepared Direct Testimony of Joshua C. Nowak 
 

 Exhibit NYT-0002, Joshua Nowak Professional and Educational Background 
 Exhibit NYT-0003, Catalog of Risks 
 Exhibit NYT-0004, Risk Disclosures of the TOs 
 Exhibit NYT-0005, Potential Negative Revenue Adjustments of the TOs 

 
2. Attachment B, NYISO Stakeholder Presentations. 

 The February 23rd EPSWG Presentation 
 The March 1st TPAS Presentation 
 The March 18th O.C. Presentation 

 
3. Notice of Filing Suitable for publication in the Federal Register   

 
IX. Correspondence and Communications 
 

All correspondence and communications concerning the above-captioned proceedings 

should be addressed to the following persons:120 

                                                
118 18 C.F.R. § 35.13(b)(2) (2020). 

119 18 C.F.R. § 35.13(b)(1). 

120 The TOs request waiver of Rule 203(b)(3) of the Commission’s Rules of Practice and Procedure, 18 C.F.R 
§ 385.203(b)(3) (2020), to the extent necessary to permit more than two persons to be included on the official service 
list on their behalf in this proceeding. 

 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



 

47 

For Central Hudson: 

John Borchert 
Senior Director of Energy Policy and 
Transmission Development 
Central Hudson Gas & Electric Corporation 
284 South Avenue 
Poughkeepsie, NY 12601 
jborchert@cenhud.com  

 

For Con Edison and O&R: 

Susan J. LoFrumento 
Associate Counsel 
Consolidated Edison Co. of New York, Inc. 
Orange and Rockland Utilities, Inc. 
4 Irving Place 
New York, NY 10003 
lofrumentos@coned.com  
 

For National Grid:  

Christopher J. Novak 
Senior Counsel 
Niagara Mohawk Power Corporation 
d/b/a/ National Grid 
40 Sylvan Road 
Waltham, MA 02451-1120 
chris.novak@nationalgrid.com  
 

For NYSEG and RG&E:  

Nicholas J. Cicale 
Attorney 
Avangrid Service Company 
New York State Electric & Gas Corporation 
  and 
Rochester Gas and Electric Corporation 
180 Marsh Hill Road 
Orange, CT 06477 
nicholas.cicale@uinet.com  
 

 
For TOs: 

Andrew W. Tunnell  
Balch & Bingham LLP 
1710 Sixth Avenue North 
Birmingham, Alabama 35203 
(205) 226-3439 (telephone) 
atunnell@balch.com 

David Martin Connelly 
Balch & Bingham LLP 
601 Pennsylvania Avenue, N.W. 
Suite 825 South 
Washington, DC 20004  
(202) 661-6341 (telephone) 
dconnelly@balch.com  

 

 
X. Conclusion and Relief Requested 
 
 The TOs respectfully request that the Commission grant this Complaint because the 

Existing Funding Approach in the NYISO OATT is unjust and unreasonable and otherwise 

confiscatory.  As a remedy, the Complainants request that the Commission issue an order directing 

the NYISO on compliance to revise the NYISO Tariffs to adopt the Implementing Amendments 

and if not already accepted for filing in the Section 205 Filing, the Core Amendment. The TOs 
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request expedited consideration resulting in a Commission order that: (i) is issued by June 9, 2021; 

(ii) directs the NYISO to revise the NYISO Tariffs consistent with this Complaint with such 

revisions to be effective as of June 9, 2021; and (iii) requires the NYISO develop and submit a 

compliance filing incorporating such revisions within in 90-days, which compliance would be due 

as of September 7, 2021, or within 60 days if the order addressing this Complaint is issued after 

June 9, 2021,  given the importance of having the appropriate OATT revisions in place prior to the 

commencement of the 2021 Class Year Initial Decision Period.     

 If you have any questions or if additional information is required concerning this filing, it 

is requested that the undersigned attorney be contacted at the earliest possible date so that such 

information can be supplied expeditiously. 

 
Sincerely, 
 
/s/ Andrew W. Tunnell  
Andrew W. Tunnell 
Balch & Bingham LLP 
1710 Sixth Avenue North 
Birmingham, Alabama 35203 
(205) 226-3439 (telephone) 
(205) 488-5858 (fax) 
atunnell@balch.com 
 
David Martin Connelly 
Balch & Bingham LLP     
601 Pennsylvania Avenue, N.W. 
Suite 825 South 
Washington, DC 20004 
(202) 661-6341 (telephone) 
(866) 237-7419 (fax) 
dconnelly@balch.com 
 
Attorneys for the New York Transmission Owners 
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/s/ John Borchert    
John Borchert 
Senior Director of Energy Policy and 
Transmission Development 
Central Hudson Gas & Electric Corporation 
284 South Avenue 
Poughkeepsie, NY 12601 
jborchert@cenhud.com  

/s/ Susan J. LoFrumento  
Susan J. LoFrumento 
Associate Counsel 
Consolidated Edison Co. of New York, Inc. 
Orange and Rockland Utilities, Inc. 
4 Irving Place 
New York, NY 10003 
lofrumentos@coned.com  

 
/s/ Christopher J. Novak 
Christopher J. Novak 
Senior Counsel 
Niagara Mohawk Power Corporation 
d/b/a/ National Grid 
40 Sylvan Road 
Waltham, MA 02451-1120 

 chris.novak@nationalgrid.com   
 

/s/ Nicholas J. Cicale     
Nicholas J. Cicale 
Attorney 
Avangrid Service Company 
New York State Electric & Gas Corporation 
   and 
Rochester Gas and Electric Corporation 
180 Marsh Hill Road 
Orange, CT 06477 
nicholas.cicale@uinet.com  
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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
 
New York Transmission Owners )  Docket No. ER21-_____-000 
 
 

PREPARED DIRECT TESTIMONY 
OF 

Joshua C. Nowak 
 

I. INTRODUCTION 1 

Q. Please state your name, affiliation, and business address. 2 

A. My name is Joshua C. Nowak.  I am employed by Concentric Energy Advisors, Inc. 3 

(“Concentric”) as an Assistant Vice President.  My business address is 293 Boston Post 4 

Road West, Suite 500, Marlborough, Massachusetts 01752. 5 

A. Qualifications 6 

Q. Please describe your background and professional experience in the energy and utility 7 

industries. 8 

A. I hold a Bachelor’s degree in Economics from Boston College.  I have more than 10 years 9 

of experience consulting to the energy industry.  As a consultant, I provide economic, 10 

financial, and strategic advisory services to clients in regulated utility industries.  I have 11 

provided testimony regarding financial matters before multiple regulatory agencies.  I have 12 

advised numerous energy and utility clients on a wide range of financial and economic 13 

issues with primary concentrations in cost of capital and utility rate matters.  Many of these 14 

assignments have included the determination of the cost of capital for valuation and 15 
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ratemaking purposes.  Prior to joining Concentric in 2018, I was employed by National 1 

Grid USA where I was responsible for regulatory strategy and cost of capital matters across 2 

the company’s multiple U.S. operating companies and service territories.  A summary of 3 

my professional and educational background is presented in Appendix A. 4 

Q. Please describe Concentric’s activities in energy and utility engagements.  5 

A. Concentric provides financial and economic advisory services to many energy and utility 6 

clients across North America.  Our regulatory, economic, and market analysis services 7 

include utility ratemaking and regulatory advisory services; energy market assessments; 8 

market entry and exit analysis; corporate and business unit strategy development; demand 9 

forecasting; resource planning; and energy contract negotiations.  Our financial advisory 10 

activities include buy and sell-side merger, acquisition, and divestiture assignments; due 11 

diligence and valuation assignments; project and corporate finance services; and 12 

transaction support services.  In addition, we provide litigation support services on a wide 13 

range of financial and economic issues on behalf of clients throughout North America. 14 

Q. On whose behalf are you submitting this testimony? 15 

A. I am submitting this Direct Testimony on behalf of Central Hudson Gas & Electric 16 

Corporation (“Central Hudson”), Consolidated Edison Company of New York, Inc. (“Con 17 

Edison” or “CECONY”), Niagara Mohawk Power Corporation d/b/a National Grid 18 

(“National Grid”), New York State Electric & Gas Corporation (“NYSEG”), Orange and 19 

Rockland Utilities, Inc. (“O&R”), and Rochester Gas and Electric Corporation (“RG&E”) 20 

collectively referred to as the “Transmission Owners,” “TOs,” or “Companies.” 21 
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B. Summary of Testimony 1 

Q. What is the purpose of your Prepared Direct Testimony? 2 

A. The purpose of my Prepared Direct Testimony is to present evidence of the uncompensated 3 

risks and nonprofit operations required of the TOs absent the approval of a means for them 4 

to fund and earn a return (“TO Funding”) for transmission system upgrades needed to 5 

reliably interconnect new generation sources to the New York Transmission System.  6 

These transmission system upgrades are referred to in the New York Independent System 7 

Operator, Inc.’s (“NYISO”) Open Access Transmission Tariff (“OATT”) as System 8 

Upgrade Facilities (“SUFs”) and System Deliverability Upgrades (“SDUs”) (collectively, 9 

“SUFs/SDUs”).  Under the existing approach, Interconnection Customers fund SUFs/SDUs 10 

caused by their generator interconnections but then the TOs are required to own, operate, 11 

and maintain those SUFs/SDUs without being allowed to recover a return for those assets 12 

(the “Existing Funding Approach”).  TO Funding would allow the TOs to continue to 13 

construct (subject to a developer’s right to construct stand-alone upgrades), own, operate, 14 

and maintain these facilities, but by being allowed to self-fund, the TOs would then be 15 

enabled to earn a return on the value of the transmission assets. 16 

Q. Have you provided any Exhibits with your testimony? 17 

A. Yes.  I have included the following: 18 

Exhibit No.   Exhibit Description 19 

 Exhibit NYT-0002  Joshua Nowak Professional and Educational Background 20 

 Exhibit NYT-0003  Risk Catalog for the Transmission Owners 21 

 Exhibit NYT-0004  Risk Disclosures of the TOs 22 
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 Exhibit NYT-0005  Potential Negative Revenue Adjustments of the TOs 1 

Q. Were these Exhibits prepared by you or under your direction?   2 

A. Yes, they were.  3 

Q. Please summarize your testimony and conclusions. 4 

A. Under the Existing Funding Approach applied under the NYISO OATT, the TOs are 5 

required to own, operate, and maintain SUFs/SDUs caused by generator interconnections 6 

but are not allowed to earn a return for those assets.  As such, the TOs are required to 7 

conduct nonprofit operations that expose them to uncompensated risks.  This inhibits the 8 

Companies’ ability to raise capital necessary to continue to provide safe and reliable 9 

service and maintain the financial soundness of the Companies’ operations.  The Existing 10 

Funding Approach is therefore unjust and unreasonable. 11 

 12 

The TOs seek to have TO Funding adopted in the NYISO OATT to provide an opportunity 13 

to earn a return on SUFs/SDUs and compensate investors for the risks they bear.  This 14 

would ensure that the TOs are allowed an opportunity to earn a return on SUFs/SDUs that 15 

the Companies are required to own, operate, and maintain.   16 

 17 

In Section II of my testimony, I describe the relevant regulatory principles and recent 18 

precedent applicable to the TOs’ request.  In Section III, I review the general principles of 19 

risk and return, and how they are typically applied to regulated utilities and the effect 20 

SUFs/SDUs have on them.  In Section IV, I discuss the several categories of 21 

uncompensated risks borne by the TOs in owning, operating, and maintaining SUFs/SDUs.  22 
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In Section V, I describe how the requirement of maintaining nonprofit operations violates 1 

fundamental principles in the regulatory construct and inhibits the TOs’ ability to raise 2 

capital.  In Section VI, I describe how the proposed TO Funding is not expected to have a 3 

significant effect on costs to generators.  In Section VII, I provide my conclusions. 4 

II. REGULATORY PRINCIPLES AND RECENT PRECEDENT 5 

Q. Please describe the guiding principles used in establishing the relationship between 6 

risk and return for a regulated utility. 7 

A. The foundations of public utility regulation require that utilities receive a fair rate of return 8 

sufficient to attract needed capital to maintain important infrastructure for customers at 9 

reasonable rates.  The basic tenets of this regulatory doctrine originate from several 10 

decisions by the United States Supreme Court, notably Bluefield Waterworks and 11 

Improvement Company v. Public Service Commission of West Virginia, 262 U.S. 679 12 

(1923) (“Bluefield”), and Federal Power Commission v. Hope Natural Gas Company, 320 13 

U.S. 591 (1944) (“Hope”).  In Bluefield, the Supreme Court found that for a regulated 14 

enterprise: 15 

A public utility is entitled to such rates as will permit it to earn a return on the 16 
value of the property which it employs for the convenience of the public equal 17 
to that generally being made at the same time and in the same general part of 18 
the country on investments in other business undertakings which are attended 19 
by corresponding, risks and uncertainties; but it has no constitutional right to 20 
profits such as are realized or anticipated in highly profitable enterprises or 21 
speculative ventures. The return should be reasonably sufficient to assure 22 
confidence in the financial soundness of the utility and should be adequate, 23 
under efficient and economical management, to maintain and support its credit 24 
and enable it to raise the money necessary for the proper discharge of its public 25 
duties.  A rate of return may be reasonable at one time and become too high 26 
or too low by changes affecting opportunities for investment, the money 27 
market and business conditions generally. 28 
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The Supreme Court has further elaborated on this requirement in its decision in Hope.  1 

There the Supreme Court described the relevant criteria as follows: 2 

From the investor or company point of view it is important that there be 3 
enough revenue not only for operating expenses but also for the capital costs 4 
of the business.  These include service on the debt and dividends on the stock.  5 
By that standard the return to the equity owner should be commensurate with 6 
returns on investments in other enterprises having corresponding risks.  That 7 
return, moreover, should be sufficient to assure confidence in the financial 8 
integrity of the enterprise, so as to maintain its credit and to attract capital. 9 

Q. Why is it important for a regulated company to be allowed the opportunity to earn a 10 

return that is adequate to attract capital on reasonable terms?   11 

A. A regulated company’s costs of capital must reflect the costs of capital of other enterprises 12 

having comparable risks and acting independently in the financial markets.  A return that is 13 

adequate to attract capital at reasonable rates and reasonable terms enables a utility to 14 

provide safe, reliable utility service while maintaining its financial integrity.  That return 15 

should be commensurate with the returns expected elsewhere in the market for investments 16 

of equivalent risk.  If it is not, debt and equity investors will seek alternative investment 17 

opportunities for which the expected return reflects the perceived risks, thereby impeding a 18 

utility’s ability to attract capital at reasonable cost. 19 

Q. How do the Hope and Bluefield decisions relate to the proposed TO Funding for 20 

SUFs/SDUs? 21 

A. In the 2018 United States Court of Appeals, District of Columbia Circuit (“DC Circuit”) 22 

decision in Ameren Services Co. v. FERC, 330 F.3d 494 (“Ameren”), the DC Circuit 23 

vacated FERC orders that had previously allowed incoming generators to determine 24 

whether they would self-fund any upgrades to the existing grid necessary to reliably 25 
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interconnect their generating facility, regardless of whether grid owners wanted to fund 1 

such construction themselves.  The DC Circuit remanded the case to FERC on the basis 2 

that FERC had inadequately responded to the issues that “involuntary generator funding 3 

compels [grid owners] to construct, own, and operate facilities without compensatory 4 

network upgrade charges—thus forcing them to accept additional risk without 5 

corresponding return as essentially non-profit managers of these upgrade facilities.”1  6 

Elaborating on these points, the DC Circuit found: 7 

We therefore think that FERC inadequately considered Petitioners’ argument 8 
that all costs, and risks, are not baked in—that, in fact, shareholders are forced 9 
to accept incremental exposure to loss with no corresponding benefit.  Without 10 
analysis, the Commission casts doubt on the likelihood that these risks exist.  11 
But if Petitioners are conceptually correct that they bear these risks as owners 12 
of the transmission lines, it supports their basic contention that they are entitled 13 
to be compensated now as owners for operating the upgrades.  And since this 14 
contention was raised appropriately, failure to meaningfully respond to it 15 
makes FERC’s decision arbitrary and capricious. 2 16 

 On remand from the Ameren decision, FERC reinstated the right of transmission owners to 17 

elect to fund the capital costs associated with network upgrades finding that “transmission 18 

owners should not be required to accept the potential increased reliability and litigation risk 19 

that Generator Up-Front Funded network upgrades may pose to their systems with no 20 

return.”3  As I discuss in detail in Section IV, the TOs bear risks as a consequence of 21 

owning and operating SUFs/SDUs.  Therefore, without the opportunity to fund and earn a 22 

return on SUFs/SDUs, TOs are uncompensated for the risks they bear as the owners and 23 

operators of SUFs/SDUs.   24 

                                                 
1  Ameren, 880 F.3d, at 572. 
2  Id., at 581. 
3  Midcontinent Indep. Sys. Operator, Inc., 164 FERC ¶ 61,158 (2018) at P 31. 
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 1 

 Further, the DC Circuit addressed the issue of the practical reality that transmission owners 2 

operate as a nonprofit business in service of SUFs/SDUs articulating that: 3 

Petitioners’ second—and more fundamental—argument is that FERC’s orders 4 
require them to act, at least in part, as a nonprofit business.  Put another way, 5 
by modifying the transmission owners’ entire enterprise, FERC’s orders attack 6 
their very business model and thereby create a risk that new capital investment 7 
will be deterred.4 8 

 In its order on remand from the Ameren decisions, FERC found it had erred in prior orders 9 

by failing to address transmission owners’ arguments that without the option to self-fund 10 

transmission upgrades, transmission owners were required “to act in part as non-profit 11 

businesses by modifying their entire enterprises, thereby creating a risk that future capital 12 

investment will be deterred.” 5  As discussed in more detail in Section V, such operations 13 

violate the long-established Hope and Bluefield principles and would inhibit a utility’s 14 

ability to raise capital and potentially diminish its financial integrity.  Consequently, 15 

without the opportunity to fund SUFs/SDUs, the TOs are required to construct, own, 16 

operate, and maintain transmission operations that are entirely nonprofit operations.  The 17 

incremental risks associated with such operations will be borne by investors without 18 

compensation and therefore inhibit the TOs’ ability to raise capital. 19 

                                                 
4  Ibid. 
5  Id. at P 32. 
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III. RISK AND RETURN 1 

Q. Please describe how risk is defined and how it relates to regulated utility companies. 2 

A. Risk is the chance that an outcome will deviate from expectations.  From the perspective of 3 

an investor, risk is the probability that expected, future returns may not be realized.  There 4 

are several factors that can cause an actual return to deviate from an expected return.  These 5 

factors include inflation, interest rate risks, business risks, and financial risks.  As it relates 6 

to rate-regulated utility companies, including the TOs, an investor’s expected return is the 7 

utility’s authorized rate of return.  While a utility is authorized a rate of return, there is no 8 

guarantee that the utility will achieve its authorized rate of return.  Rather, under the Hope 9 

and Bluefield standards, a utility is granted the opportunity to earn its authorized rate of 10 

return.  Interest rate risks, business risks, and financial risks will affect a utility’s ability to 11 

achieve its expected return just like unregulated enterprises. 12 

  13 

Importantly, risk is a prospective concept related to the uncertainty of future outcomes.  14 

Historical experience is an important factor in assessing the risks of an investment, but it 15 

does not capture the full spectrum of risks that may affect a company’s future outcomes.  16 

That is, historical experience largely informs only a fraction of the uncertainty of future 17 

outcomes – i.e., the “known unknowns.”  These are factors that are typically considered in 18 

a fixed model of known possible outcomes.  However, there are also significant “unknown 19 

unknowns” – events without precedent that can affect a company’s future outcomes.  As 20 

such, a company’s historical experience does not capture the breadth of future outcomes; 21 
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evidence of a prior gain or loss is not necessary to indicate the potential for a future gain or 1 

loss. 2 

Q. How is a company’s return related to its underlying risks? 3 

A. A fundamental tenet of financial theory is that an investor will require compensation, 4 

through a higher return, to make an investment with greater risk relative to other 5 

investments with lower risks.  Therefore, as a company’s risk increases, investors require a 6 

higher rate of return.  In assessing risk, it is important to consider that risks are typically 7 

measured in terms of both probability and impact.  That is, either an increase in the 8 

probability of an event occurring (i.e., its likelihood), or an increase in the consequences of 9 

such an event occurring (i.e., its magnitude), can increase overall risk. 10 

Q. How can an increase in risk be expressed? 11 

A. Increased risks can manifest in several ways: 12 

1. A new risk factor may be observed;   13 

2. There is an increased probability of an adverse event occurring; 14 

3. There is an increase in the magnitude of a potential adverse impact when an event 15 

occurs; or 16 

4. There is greater exposure (e.g., through increases in total assets) to either an adverse 17 

event, or the potential impact of an adverse event. 18 
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Q. For a regulated utility, how are investors compensated for an increase in risk? 1 

A. For rate-regulated utility companies, like the TOs, the authorized rate of return on rate base 2 

is the primary mechanism available to compensate investors for increased risk tolerance.6  3 

In that sense, there is a meaningful distinction between regulated and unregulated 4 

industries.  Since utilities are typically not allowed to earn above the authorized rate of 5 

return, the overall risk profile tends to be asymmetrical relative to unregulated industries.  6 

Whereas an unregulated company may be able to offset significant losses with significant 7 

gains over the long-run, utility companies remain exposed to significant losses without the 8 

opportunity to earn significant gains in excess of the authorized rate of return.  For this 9 

reason, any increase in risks - or increase in potential losses - must be recognized in the 10 

authorized return to investors. 11 

Q. How are investors typically compensated for the risks associated with utility 12 

investments? 13 

A. Constructing, owning, operating, and maintaining utility investments involves risk.  Several 14 

of these risk factors can cause unrecovered costs, liabilities, or damages which may be 15 

borne by shareholders.  Absent the SUFs/SDUs, the investors in the TOs’ expected return 16 

is equal to the weighted average cost of capital applied to rate base investments.  The 17 

weighted average cost of capital is determined based on investors’ required returns given 18 

the risks associated with the rate base investments.  This is illustrated in Equation [1]:  19 

𝐸𝑥𝑝𝑒𝑐𝑡𝑒𝑑 𝑅𝑒𝑡𝑢𝑟𝑛  = 𝑊𝐴𝐶𝐶 × 𝑅𝑎𝑡𝑒 𝐵𝑎𝑠𝑒  Equation [1] 20 
         21 

                                                 
6  While other opportunities, such as Earnings Adjustment Mechanisms or other incentive mechanisms also exist, 

these are typically targeted to achieve specific program or policy objectives that are not incented under 
traditional ratemaking.  
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 1 
where:   Expected Return Rate Base  = Return to investors; 2 

 3 
WACC    = Weighted average cost of capital; 4 

 5 
Rate Base    = Book value of assets in rate base7 6 

  7 

Applying Equation [1], for an assumed Rate Base of $100 million, and a WACC of 8.00 8 

percent, the return to investors is $8 million annually, as shown in Equation [2]: 9 

$8 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 = 8.00% × $100 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 Equation [2] 10 
 11 

Q. How do SUFs/SDUs affect an investors’ expected return?  12 

A. Requiring an investor to own SUFs/SDUs without offering an opportunity to earn a return 13 

requires them to incur risk without compensation.  That is, without TO Funding, investors 14 

receive no additional compensation for the assets constructed, owned, operated, and 15 

maintained by transmission owners – there is simply no upside to investors.  However, the 16 

TOs are exposed to downside-only risks inherent in constructing, owning, operating, and 17 

maintaining SUFs/SDUs.  As described in greater detail in Section IV, the SUFs/SDUs 18 

entail several risk factors that can cause potential losses to investors.  From a risk 19 

perspective, the expected value of such losses can be estimated as the product of the 20 

probability of a loss and the estimated magnitude of a loss.  An “Expected Loss” is defined 21 

in Equation [3]. 22 

𝐸𝑥𝑝𝑒𝑐𝑡𝑒𝑑 𝐿𝑜𝑠𝑠 = 𝑃𝑟𝑜𝑏𝑎𝑏𝑖𝑙𝑖𝑡𝑦 𝑜𝑓 𝐿𝑜𝑠𝑠 × 𝑀𝑎𝑔𝑛𝑖𝑡𝑢𝑑𝑒 𝑜𝑓 𝐿𝑜𝑠𝑠 Equation [3] 23 

                                                 
7  Rate base is frequently adjusted to also reflect regulatory assets or liability (e.g., accumulated deferred income 

taxes, if applicable), cash working capital, and other items at the discretion of the regulator. 
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Applying Equation [3], and assuming a hypothetical annual probability of 5 percent applied 1 

to a potential loss of $10 million, the Expected Loss is $0.5 million annually, as shown in 2 

Equation [4]. 3 

$0.5 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 = 5.00% × $10 𝑚𝑖𝑙𝑙𝑖𝑜𝑛 Equation [4] 4 
 5 

Without TO Funding, TOs must bear the risk associated with potential losses (represented 6 

as an “Expected Loss”) on SUFs/SDUs without a compensatory increase in the overall 7 

return to investors.  That is, an investor’s expected return in an enterprise containing 8 

traditional rate base assets as well as SUFs/SDUs must incorporate the effect of both the 9 

Expected Return on Rate Base and the effect of SUFs/SDUs, which includes only downside 10 

risks without any potential for higher returns.  This is shown in Equation [5]. 11 

𝐸𝑥𝑝𝑒𝑐𝑡𝑒𝑑 𝑅𝑒𝑡𝑢𝑟𝑛  / = (𝑊𝐴𝐶𝐶 × 𝑅𝑎𝑡𝑒 𝐵𝑎𝑠𝑒) − 𝐸𝒙𝒑𝒆𝒄𝒕𝒆𝒅 𝐿𝑜𝑠𝑠  12 

         Equation [5] 13 

By applying the assumed values in Equations [2] and [4], the effect of the Expected Loss 14 

associated with the risk factors inherent in SUFs/SDUs reduces an investor’s expected 15 

return from $8 million (as shown in Equation [2]) to $7.5 million, after deducting the 16 

Expected Loss of $0.5 million (as shown in Equation [4]).  Because the weighted average 17 

cost of capital is authorized on the basis of an investor’s required return on rate base, the 18 

incremental risks associated with SUFs/SDUs represent a reduction in investors’ expected 19 

returns on the enterprise.  As such, investors will require a higher return to invest in the 20 

enterprise resulting in a higher cost of capital that is uncompensated by the authorized 21 

return on rate base.  The incremental risks therefore result in an uncompensated cost to the 22 

TOs. 23 
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 1 

Even if the probability and magnitude of a potential loss were minimized, no rational 2 

investor would willingly put capital at risk where the only possible outcomes are:  (1) 3 

breaking even; or (2) incurring a financial loss.  However, if the TOs were granted TO 4 

Funding and the ability to earn a rate of return on SUFs/SDUs, then the incremental return 5 

compensates investors for the potential financial losses associated with the incremental 6 

risks that they bear. 7 

IV. UNCOMPENSATED RISKS 8 

Q. What types of risk do the TOs face in the provision of service to their customers?  9 

A. The TOs have exposure to a variety of risks in the ordinary course of doing business – that 10 

is, constructing, owning, operating, and maintaining their transmission systems and 11 

providing electric service to their customers.  As they publicly disclose to their investors, 12 

those risks include: 13 

 Regulatory Risk:  As regulated utilities, the TOs rely on the ratemaking process to 14 

provide timely recovery of their costs.  However, that recovery is not guaranteed.  15 

The operation and maintenance of electric transmission assets entails the possibility 16 

that the TOs may not recover some or all their costs, including costs associated with 17 

SUFs/SDUs. 18 

 Reliability Risk:  The TOs are required to meet a variety of mandatory reliability 19 

standards, including those established by the North American Electric Reliability 20 

Corporation (“NERC”), the New York State Reliability Council, LLC, the New York 21 

Public Service Commission (“NYPSC”), and other regulators.  If the TOs fail to 22 
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comply with those requirements (whether or not they are at fault), they could incur 1 

compliance costs, fines and other assessments or penalties, which may be material.  2 

As recognized in the Ameren decision, these costs are generally not recoverable in 3 

rates.8  The incremental investments associated with SUFs/SDUs increase the 4 

obligations for reliability compliance and the potential for such penalties. 5 

 Cybersecurity Risk:  As the owners of critical energy infrastructure, the TOs face the 6 

risk that their equipment could be subject to a cyber-attack, which could disrupt 7 

operations, cause property damage, or create substantial response costs.  SUFs/SDUs 8 

often add to the system’s overall complexity and must integrate with the balance of 9 

the system, creating potentially greater opportunities for cyber-attacks. 10 

 Environmental Risk:  Severe weather events are predicted to become more frequent 11 

due to the effects of climate change.  Those events may damage transmission 12 

equipment, resulting in service disruptions and repair costs.  Further, the Companies 13 

are exposed to potential environmental risks and liabilities, such as those related to 14 

contaminated property, oil-filled equipment, and air emissions in their ordinary 15 

course of doing business.  By expanding their systems through SUFs/SDUs, the 16 

potential for environmental liabilities or equipment failure from weather events will 17 

increase. 18 

 Operational Risk:  Operating and maintaining electric transmission property is 19 

inherently hazardous, exposing the TOs to the possibility of being held liable in the 20 

                                                 
8  Ameren, 880 F.3d, at 583. 
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event of an accident, encroachment, or incursion.  That liability may not be fully 1 

insurable and may be subject to substantial deductibles. 2 

Because the SUFs/SDUs form a part of the TOs’ transmission systems, many of the risks 3 

the TOs face owning, operating, and maintaining their existing networks they similarly face 4 

owning, operating, and maintaining SUFs/SDUs.  A catalog of these risks is provided as 5 

Exhibit No. NYT-0003.   6 

Q. Is there evidence that investors are aware of these risks and consider them when 7 

making investment decisions?  8 

A. Yes, there is.  The TOs disclose risks to their investors in their registration statements for 9 

the sale of their securities filed under the Securities Act of 1933, as amended (and in 10 

offering memoranda or circulars for the sale of securities exempt from registration), in their 11 

annual reports filed under the Securities Exchange Act of 1934, as amended and in other 12 

filings with the Securities and Exchange Commission (“SEC”) and other regulators, as 13 

applicable.  These risks are also discussed, to varying degrees, by the credit rating agencies 14 

and equity analysts.  Further, there are numerous examples of investors in utilities suffering 15 

financial harm due to liabilities related to these risk factors.  The following subsections 16 

summarize the evidence supporting each risk factor, including as applicable:  (1) public 17 

disclosures made by the TOs; (2) statements made by credit rating agencies; and (3) 18 

historical evidence demonstrating the materiality of each risk factor.   19 

Q. Why is investor perception important in the evaluation of these risks?  20 

A. As described in Section II above, Hope and Bluefield require that utilities receive a fair rate 21 

of return sufficient to attract needed capital.  Accordingly, investor perception is central to 22 
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fair rate of return determinations because investors set the market cost of capital.  1 

Therefore, the discussion that follows focuses on the risks that are identified in documents 2 

provided to utility investors.  As FERC has previously found: 3 

Fundamentally, rate of return and risk go hand-in-hand: the higher the 4 
risk, the higher the required rate of return; the lower the risk, the lower 5 
the required rate of return.  The key issue is whose risk perceptions 6 
are driving the rate of return.  The only relevant risk perceptions are 7 
those of investors in the capital markets.  While it is not possible to 8 
survey all investors in the market as to their risk perceptions regarding 9 
a specific company, the next best thing is to look to published investor 10 
services like S&P, which are likely relied on by investors when 11 
establishing their risk perceptions.  By doing so, a nexus is established 12 
between risk and investors' required rate of return.9 13 

Q. How do SUFs/SDUs affect that risk?  14 

A. The effect ownership and operation of SUFs/SDUs have on each of the specific risks 15 

identified above is discussed in more detail in each of the following subsections.  However, 16 

the high-level effects of SUFs/SDUs on the Companies’ business risks are summarized 17 

below: 18 

 Intrinsic Risk:  As a general matter, increased ownership of electric transmission 19 

assets will increase exposure to risks.  SUFs/SDUs are integrated with the TOs’ other 20 

transmission assets and therefore carry risk.  Like any other transmission system 21 

component, SUFs/SDUs may be damaged in a storm, subject to a cyber-attack, or 22 

responsible for a service disruption.   23 

 System Complexity:  SUFs/SDUs require the Companies to integrate new equipment 24 

into their systems to provide open access transmission service to interconnection 25 

                                                 
9  FERC Docket No. RP10-1398, Opinion and Order on Initial Decision, Opinion No. 528, Issued October 17, 

2013, at 255-256. 
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customers with discrete commercial interests.  The integration of that new equipment 1 

increases the complexity of the TOs’ systems and, therefore, the risks of service 2 

interruptions, cyber-attacks, and environmental liabilities.  Further, that increase in 3 

complexity imposes additional information costs on investors.  As noted in the 4 

Ameren decision: 5 

[A]dded complexity can be expected to impose its own form of 6 
deterrence upon investors, via information costs.  Even if FERC 7 
could somehow provide protection for each of the many risks 8 
involved, potential investors would need to expend costly time 9 
and resources to examine and understand what the petitioning 10 
transmission owners would call the “non-profit” segments of 11 
their business, in order to verify that they are, in fact, riskless.  12 
And investors’ confidence in their own assessment of such 13 
risklessness would itself carry some perceived risk. To the extent 14 
that other comparable utilities do not carry responsibility for 15 
such “non-profit” lines of business, and earn the same rate of 16 
return on the assets in their rate base, they would thus become 17 
relatively more attractive to investment professionals.10 18 

 Ownership Obligation:  Interconnecting generators may elect the option to build 19 

SUFs/SDUs.  In that circumstance, the Companies are required to step in and take 20 

ownership of SUFs/SDUs after they are placed into service.  While the TOs still 21 

oversee the interconnecting generator’s construction of the SUFs/SDUs, the 22 

Companies’ indirect involvement makes it more difficult for them to manage and 23 

oversee several elements of the process.  While the Companies seek to mitigate such 24 

issues, TOs may:  (1) have less control over the project’s supply chain; (2) not have a 25 

dedicated project team as they would if they were constructing the project 26 

themselves; and (3) have less ability to successfully file warranty claims in the event 27 

                                                 
10  Ameren, 880 F.3d, at 582. 
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of an operational issue (e.g., due to materials used or quality of craftsmanship).  1 

These issues exacerbate the business risks inherent in owning electric transmission 2 

assets.    3 

 Cost Overruns:  As described in Section 25.8.6.4 of the NYISO OATT, the TOs are at 4 

risk of bearing certain cost overruns in their construction of SUFs/SDUs.  This risk is 5 

discussed in more detail in Section IV.A, below.    6 

Q. What does that imply regarding the TOs’ return requirements for SUFs/SDUs?  7 

A. Requiring the TOs to own, operate and maintain SUFs/SDUs without allowing them the 8 

opportunity to earn a regulated return would result in the TOs taking on incremental risk 9 

without just compensation.  In other words, without the chance to recover a return on 10 

investment, SUFs/SDUs are downside-only propositions for the TOs.  Therefore, the TOs 11 

require the opportunity to earn a return on SUFs/SDUs as compensation for the incremental 12 

risks due to ownership of those SUFs/SDUs. 13 

Q. Is your testimony intended to serve as an exhaustive account of all risks faced by the 14 

TOs?  15 

A. No, it is not.  My testimony is intended to identify categories of risk that the TOs face in 16 

the ordinary course of doing business and apply to SUFs/SDUs.  While historical 17 

experience is instructive, investors are primarily concerned with prospective (i.e., forward-18 

looking) risk.  I have accounted for many of the types of risk that the Companies have 19 

faced historically and continue to face today, but the future is inherently uncertain.  That 20 

uncertainty intrinsically creates still further risk for investors.   21 
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A. Regulatory Risk 1 

Q. How are the TOs affected by regulatory risk?    2 

A. As regulated utilities, the TOs’ rates are subject to regulation by the FERC, state regulators 3 

such as the NYPSC, or both.  The ratemaking process employed by those regulators is 4 

premised on the foundational principle that, to commit the capital needed to provide safe 5 

and reliable service to the public, the utility must have the opportunity to recover invested 6 

capital and the market-required return on such capital.  In that respect, the regulatory 7 

framework in which a utility operates is an essential factor in both debt and equity 8 

investors’ risk assessments.  The ratemaking process inherently does not guarantee that 9 

regulated utilities will recover 100 percent of their costs.  Indeed, the NYPSC has noted 10 

that it has “the ability to examine and disallow costs that are not prudently incurred by the 11 

Company at all times” and “the authority to institute proceedings and conduct 12 

investigations into the Company’s practices and rates at any time.”11  The FERC has 13 

similar authority.  Therefore, the TOs bear the risk that some or all their expenses may go 14 

unrecovered and, therefore, funded by investors.  Further, SUFs/SDUs exacerbate that risk 15 

by requiring the TOs to incur incremental operations and maintenance expenses, the 16 

recovery of which is not guaranteed.    17 

Q. Do investors consider regulatory risks when evaluating the Companies?    18 

A. Yes, they do.  To identify the TOs’ investor risk disclosures, I reviewed the public SEC 19 

filings made by their publicly-traded corporate parents to the extent available.  The relevant 20 

                                                 
11  Cases 06-E-1433 & 06-E-1547, Order Setting Permanent Rates, Reconciling Overpayments During Temporary 

Rate Period, and Establishing Disposition of Property Tax Refunds, at 33. 
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excerpts from filings made by Avangrid, Inc. (“Avangrid”) (parent company of NYSEG 1 

and RG&E), Consolidated Edison, Inc. (“CEI”) (parent company of Con Edison and 2 

O&R), Fortis, Inc. (“Fortis”) (ultimate parent company of Central Hudson), and National 3 

Grid plc (parent company of National Grid) are provided as Exhibit No. NYT-0004.  As 4 

shown in Exhibit No. NYT-0004, Avangrid, CEI, Fortis, and National Grid plc all discuss 5 

regulatory risk extensively when describing their risk factors.12  For example, Avangrid 6 

indicated:  7 

The operations of AVANGRID are subject to, and influenced by, 8 
complex and comprehensive federal, state and local regulation and 9 
legislation, including regulations promulgated by state utility 10 
commissions and the FERC.  This extensive regulatory and legislative 11 
framework regulates the industries in which our subsidiaries operate, 12 
our business segments, rates for our products and services, financings, 13 
capital structures, cost structures, construction, environmental 14 
obligations, development and operation of our facilities, acquisition, 15 
disposal, depreciation and amortization of facilities and other assets, 16 
service reliability, hedging, derivatives transactions and commodities 17 
trading. 18 

 19 
The federal, state and local political and economic environment has 20 
had, and may in the future have, an adverse effect on regulatory 21 
decisions with negative consequences for AVANGRID.  These 22 
decisions may require AVANGRID to cancel, reduce, or delay 23 
planned development activities or other planned capital expenditures 24 
or investments or otherwise incur costs that we may not be able to 25 
recover through rates.  We are unable to predict future legislative or 26 
regulatory changes, initiatives or interpretations, and there can be no 27 

                                                 
12  Generally, each of the TOs recover their costs, to varying degrees, through rates established by the FERC and/or 

the NYPSC.  Accordingly, I discuss the risks associated with regulation by each regulator.  While those risks 
may not be universally applicable to every TO, they are applicable to many of the TOs. 
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assurance that we will be able to respond adequately or sufficiently 1 
quickly to such actions.13 2 

 Fortis explicitly notes the risks involved with assets regulated by the FERC, indicating that 3 

third parties may challenge the rates FERC establishes, potentially resulting in the 4 

company’s inability to recover operating costs.14  CEI identifies regulatory risks because, 5 

among other reasons, rates may not be changed during each plan’s term, yet its costs may 6 

exceed the levels established in the plan.15  Given that SUFs/SDUs require incremental 7 

operations and maintenance expenses, cost recovery may remain a risk to the TOs even if 8 

the assets are not funded by the Companies. 9 

Q. Do the credit rating agencies acknowledge regulatory risk?   10 

A. Yes, they do.  Both Moody’s and S&P heavily weigh the regulatory environment’s 11 

constructiveness when establishing credit ratings for regulated utilities.  Moody’s 12 

characterizes the regulatory environment as an “over-arching consideration for regulated 13 

utilities.”16  S&P states that the regulatory framework “is of critical importance when 14 

assessing regulated utilities’ credit risk because it defines the environment in which a utility 15 

operates and has a significant bearing on a utility’s financial performance.”17 16 

                                                 
13  Avangrid, Inc., 2019 10-K, at 28. 
14  Fortis, Inc., 2020 Management Discussion and Analysis, at 28. 
15  Consolidated Edison, Inc., 2019 10-K, at 46. 
16  Moody’s Investor Service, “Rating Methodology: Regulated Electric and Gas Utilities”, June 23, 2017, at 3. 
17  S&P Global Ratings, “Key Credit Factors for the Regulated Utilities Industry,” November 19, 2013, at 4. 
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Q. How do Moody’s and S&P incorporate their views on regulatory risk when 1 

establishing utility credit ratings?   2 

A. Generally, both Moody’s and S&P rate regulated utilities on several factors that are then 3 

assigned varying weights to develop a composite credit rating.  For example, Moody’s 4 

Regulated Electric and Gas Utilities rating methodology consists of four primary factors.  5 

The first two primary factors, “Regulatory Framework” and “Ability to Recover Costs and 6 

Earn Returns,” account for 50.00 percent of Moody’s overall rating for the regulated 7 

utilities.  Moody’s has characterized utilities’ ability to recover prudently incurred costs as 8 

“crucial credit considerations.”18  S&P rates regulated utilities considering business risk, 9 

country risk, competitive advantage, and financial risk.  S&P determines the competitive 10 

advantage pillar for regulated utilities based on the stability of the ratemaking process, its 11 

effectiveness from an investor perspective (i.e., the ability to recover operating and capital 12 

costs), its timeliness, and other factors that affect the financial health of utility companies.   13 

Q. Have the TOs faced challenges earning their authorized ROEs historically?   14 

A. Yes, they have.  As shown in Figure 1 below, investor-owned electric utilities regulated by 15 

the NYPSC, including many of the TOs, have tended to underearn relative to their state-16 

level authorized ROEs.  While utilities may earn more or less than their allowed ROE for a 17 

variety of reasons, this analysis is one indication that several of the TOs have been unable 18 

to fully recover their costs.  Further, the range of earned returns reflected in Figure 1 19 

demonstrates that the TOs only receive the opportunity to earn, not the guarantee of 20 

earning, their authorized rates of return.   21 

                                                 
18  Moody’s Investor Service, “Rating Methodology: Regulated Electric and Gas Utilities”, June 23, 2017, at 12. 
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Figure 1: TOs’ NYPSC Historical Earned vs. Authorized Returns on Equity19  1 

 2015 2016 2017 2018 2019 Average 

Central Hudson 7.03% 8.24% 8.02% 7.94% 8.07% 7.86% 

Con Edison 8.76% 8.41% 8.35% 8.86% 8.71% 8.62% 

NYSEG 6.76% 9.58% 8.16% 7.38% 3.79% 7.14% 

National Grid 5.76% 6.03% 7.14% 5.80% 8.16% 6.58% 

O&R 10.11% 11.36% 12.86% 9.91% 12.76% 11.40% 

RG&E 3.16% 7.82% 7.24% 7.00% 5.47% 6.14% 

Avg. Earned ROE 6.93% 8.57% 8.63% 7.82% 7.83% 7.95% 

Avg. Authorized ROE 9.38% 9.05% 9.05% 8.97% 8.97% 9.08% 

Avg. Under-Earning 2.45% 0.48% 0.42% 1.15% 1.14% 1.13% 

 2 

Q. Have the credit rating agencies commented on the regulatory environment in New 3 

York?   4 

A. Yes, they have.  Moody’s has noted the declining supportiveness of the New York 5 

regulatory environment repeatedly when downgrading the credit ratings of many of the 6 

TOs.  In November 2020, Moody’s identified recent political intervention, including 7 

Governor Cuomo’s Program Bill Number 13, “An Act to Reform the Enforcement, 8 

Oversight and Franchise Revocation process for Public Utilities,” as well as the governor’s 9 

challenge to utility franchise certificates in New York, as a challenge for New York 10 

utilities.  Moody’s opined that “[t]he proposal is credit negative for all New York utilities 11 

because it represents the latest in a series of actions by the governor’s office to intervene in 12 

                                                 
19  Annual Reports of the indicated companies filed with the New York Public Service Commission for the years 

2015-2019; the “Avg. Authorized ROE” reflects the simple average of the authorized ROEs that were in effect 
for each company in each year, per S&P Global Market Intelligence.  If the authorized ROE changed during 
the year, it is assumed that the new authorized ROE applies to the entire calendar year in which it was 
authorized.   
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utility regulation, which undermines the consistency and predictability of the state's 1 

regulatory framework.”20  Given the increased regulatory risk recognized by Moody’s, and 2 

a history of several TOs recently underearning relative to authorized ROEs, any 3 

incremental costs pose a substantial risk of being unrecovered in rates. 4 

Q. Have you developed any analysis to quantify regulatory risk outside of New York?    5 

A. Yes, I have.  I analyzed the data reflected in the Regulatory Research Associates (“RRA”) 6 

rate case database to identify rate cases across the United States that resulted in 7 

disallowances of either operating expenses or capital expenditures.  Specifically, I 8 

compared the requested revenue increase to the authorized revenue increase for each case 9 

to determine the amount of revenue increase denied by the regulator.   10 

 11 

In many cases, one of the primary reasons the regulator authorizes a rate increase that is 12 

less than what the utility requests is because of differences in the estimated cost of capital.  13 

While investors in utility assets generally face the risk that they may be authorized a below-14 

average rate of return, that is not the same as a disallowed operating cost or capital 15 

expenditure as the TOs are currently not allowed any return at all for SUFs/SDUs.  16 

Accordingly, I have adjusted the analysis to exclude the effects of rate of return-related 17 

revenue reductions.  I refer to the resulting disallowances as “non-return-related revenue 18 

reductions.”  These non-return related revenue reductions are indicative of the types of 19 

                                                 
20  Moody’s Investor Services, Sector Comment, Regulated Electric and Gas Utilities-US, “Latest political 

intervention into regulatory oversight is credit negative for New York utilities”, November 13, 2020, p. 1.  
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risks that the TOs bear in owning, operating, and maintaining SUFs/SDUs (i.e., the risk that 1 

some or all the costs they incur may not be recoverable through the ratemaking process). 2 

Q. What were the results of your analysis?    3 

A. While all companies that file rate cases face some degree of regulatory risk, my analysis 4 

focused on the 113 fully litigated electric rate cases decided after January 1, 2010, with 5 

historical test years that reported sufficient data to develop my analysis.  Non-return-related 6 

revenue reductions were ordered by the regulator in 104 of those cases, with reductions 7 

totaling more than $2.4 billion.  Figure 2 below provides a scatterplot of the non-return 8 

related revenue reductions in each case.   9 

Figure 2: Non-Return Related Revenue Reductions Over Time 10 

 11 
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Q. Do all the revenue reductions reflected in your analysis result in shareholders bearing 1 

costs?    2 

A. No, they do not.  Regulators may deny portions of a utility’s requested revenue requirement 3 

for many reasons that do not directly result in shareholders bearing costs.  For example, a 4 

regulator may authorize depreciation rates that are lower than the company requested.  5 

However, there are instances where regulators deny portions of a utility’s request that do 6 

shift costs to shareholders.  For instance: 7 

 In 2019, the California Public Utilities Commission (“CPUC”) reduced Southern 8 

California Edison Company’s (“SCE”) requested revenue requirement by 9 

approximately $120.1 million over three years after finding that SCE imprudently 10 

replaced certain utility poles prematurely due to its use of the computer program 11 

“SPIDACalc v5.0.”21  The CPUC determined that SCE did not adequately vet the 12 

software considering SCE’s pole replacement program’s size.   13 

 The Connecticut Department of Public Utility Control (now the Public Utilities 14 

Regulatory Authority) in 2010 excluded approximately $1.7 million in costs over two 15 

years from Connecticut Light and Power Company’s (“CL&P”) rates, finding that the 16 

costs CL&P incurred placing a customer service center in an urban center did not 17 

produce direct benefits to CL&P’s ratepayers.22   18 

                                                 
21  See California Docket No. 19-05-020, Application of the Southern California Edison Company (U338E) for 

Authority to Increase its Authorized Revenues for Electric Service in 2018, Among Other Things, and to Reflect 
that Increase in Rates, Decision on Test Year 2018 General Rate Case for Southern California Edison Company, 
Public Utilities Commission of the State of California, May 16, 2019, at 37-40. 

22  See Connecticut Docket No. 09-12-05, Application of the Connecticut Light & Power Company to Amend its 
Rate Schedules, Decision, Department of Public Utility Control, June 30, 2010, at 37-40. 
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 The Public Utilities Commission of Nevada (“Nevada PUC”) found in 2011 that 1 

Nevada Power Company’s (“Nevada Power”) salary and wage increases were 2 

excessive in relation to economic growth.  Accordingly, the Nevada PUC reduced 3 

Nevada Power’s proposed revenue requirement to exclude approximately 4.00 4 

percent of the labor costs for its management and union employees and approximately 5 

5.00 percent of the labor costs for its executives and officers.  The Nevada PUC 6 

found that this adjustment “better aligns Nevada Power’s salary and wage expenses 7 

with market data and current economic conditions.”23   8 

 The Massachusetts Department of Public Utilities (“MADPU”) reduced the revenue 9 

requirement requested by Boston Gas Company and Colonial Gas Company by 10 

approximately $4.1 million to exclude information systems and facilities rent expense 11 

associated with plant that was not in service until after the close of the historical test 12 

year.  The MADPU found that insufficient evidence had been provided regarding 13 

these costs.24  14 

 PNM Resources, Inc. recorded a pre-tax impairment of $37.7 million in 2019 due to 15 

disallowed costs associated with Balanced Draft Technology (“BDT”) installed at its 16 

San Juan Generating Station.25  The New Mexico Public Regulation Commission 17 

                                                 
23  See Nevada Docket No. 11-06006, Application of Nevada Power Company d/b/a NV Energy for Authority to 

Increase its Annual Revenue Requirement for General Rates Charged to All Classes of Electric Customers and 
for Relief Properly Related Thereto, Order, Public Utilities Commission of Nevada, December 22, 2011, at 
147-150. 

24  See Massachusetts Docket No. D.P.U. 17-170, Petition of Boston Gas Company and Colonial Gas Company, 
each doing business as National Grid, pursuant to G.L. c. 164, § 94 and 220 CMR 5.00, for Approval of General 
Increases in Base Distribution Rates for Gas Service, Order, September 28, 2018, at 204-206. 

25  PNM Resources, Inc. 2019 10-K, at B-98. 
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(“NMPRC”) found that Public Service Company of New Mexico’s (“PNM”) 1 

installation of BDT was not required and produced only limited environmental 2 

benefits.26  While PNM requested approximately $5.2 million in revenue requirement 3 

associated with BDT, the NMPRC authorized just $0.3 million.27    4 

Therefore, while my analysis of non-return related revenue reductions does not directly 5 

align with the costs directly shifted to shareholders, it does provide an indication of the 6 

frequency and potential materiality of those costs.  Please see Section 1.1 of the Risk 7 

Catalog (provided as Exhibit No.NYT-0003) for further discussion of disallowance risk.   8 

Q. Can shareholders bear additional costs that are not reflected in your analysis?    9 

A. Yes, they can.  Even if regulators authorize a utility to recover its costs through rates, 10 

investors may be subject to “regulatory lag.”  As described in Section 1.2 of the Risk 11 

Catalog (see Exhibit NYT-0003), regulatory lag refers to the time between when a utility 12 

incurs a cost and when it can recover that cost through rates.  Relatively long periods of 13 

regulatory lag are a risk to investors because it is a time in which they cannot recover their 14 

costs.  Further, regulatory lag can be quite meaningful.  For example, RRA characterized a 15 

2015 rate case involving Jersey Central Power & Light as “somewhat restrictive from an 16 

investor viewpoint” due, in part, to the extreme degree of regulatory lag it reflected.  17 

Specifically, RRA noted:  18 

The case was initiated in response to a complaint filed by the New 19 
Jersey Division of Rate Counsel (DRC) in 2011, and was to our 20 

                                                 
26  See New Mexico Case No. 15-00261-UT, In the Matter of the Application of Public Service Company of New 

Mexico for Revisions of its Retail Electric Rates Pursuant to Advice Notice No. 513, Final Order Partially 
Adopting Correct Recommended Decision, September 28, 2016, at 47-52. 

27  See New Mexico Case No. 15-00261-UT, In the Matter of the Application of Public Service Company of New 
Mexico for Revisions of its Retail Electric Rates Pursuant to Advice Notice No. 513, Final Order Partially 
Adopting Correct Recommended Decision, September 28, 2016, at 42 and 52. 
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knowledge the only time in the last 30+ years that the BPU had taken 1 
such action.  The proceeding was protracted, taking almost four years 2 
start to finish, heightening investor risk during this period.  The BPU 3 
ordered a significant rate reduction, based on a stale test period, during 4 
a time when the company has been making significant expenditures to 5 
improve its reliability and strengthen its infrastructure.28 6 

Q. Do all regulators apply the same cost recovery standards?    7 

A. No, they do not.  Different regulators may apply different standards to different types of 8 

cost recovery, which leads to further uncertainty when assessing regulatory risk.  For 9 

example, after the 2007 Witch, Guejito, and Rice fires, San Diego Gas and Electric 10 

Company (“SDG&E”) settled approximately $2.4 billion of the $4 billion in total damage 11 

claims.  While SDG&E was able to offset that liability with an insurance reimbursement of 12 

$1.1 billion, settlements with third parties of $827 million, and FERC-authorized recovery 13 

of $80 million, the CPUC denied recovery of $421 million of wildfire costs incurred by 14 

SDG&E in the CPUC’s Final Decision issued December 2017.29  In this instance, 15 

shareholders were liable for CPUC-jurisdictional costs, but not FERC-jurisdictional costs.  16 

Following this ruling, S&P noted the following: 17 

Weighing on the company’s business risk profile is California’s 18 
theory of inverse condemnation holding the regulated utility liable for 19 
damages caused by a utility’s equipment without being found 20 
negligent.  Recently, the CPUC denied SDG&E recovery of about 21 
$379 million in unrecovered costs from a 2007 wildfire.  We view this 22 
development as potentially weakening the credit quality for all of 23 
California's regulated utilities.  Under our base case scenario, we 24 
expect that regulated utilities in California will continue effectively 25 
managing regulatory risk by effectively working with legislators, 26 
regulators, and the governor to reach a fair solution that does not 27 

                                                 
28  Regulatory Research Associates, Final Report, April 26, 2015, at 1-2. 
29  See California D.17-11-033.  The total liability of SDG&E’s California-jurisdictional operations totaled $421 

million.  After applying a voluntary Company contribution of 10%, or $42 million, the net amount was $379 
million.  None of these costs were deemed recoverable by the CPUC. 
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adversely jeopardize the California utilities’ credit quality.  However, 1 
should the California utilities fail to resolve this predicament and they 2 
essentially remain responsible for wildfire damages without a 3 
sufficient means to consistently recover costs from ratepayers, we 4 
would expect to lower the ratings on the California utilities, reflecting 5 
a material longer-term weakening of California’s regulatory 6 
compact.30 7 

 Similarly, in 2019, the Public Service Commission of South Carolina (“PSCSC”) 8 

disallowed recovery of Duke Energy Carolinas, LLC’s (“DEC”) costs incurred to comply 9 

with North Carolina’s Coal Ash Management Act (“CAMA”).  The PSCSC found that it 10 

would be inappropriate to subject South Carolina ratepayers to costs resulting from a North 11 

Carolina law that it views as “unnecessary for the provision of power.”  Specifically, the 12 

PSCSC indicated that: 13 

The North Carolina General Assembly has the authority to create the 14 
laws that govern the business conducted in North Carolina.  To subject 15 
South Carolina DEC customers to North Carolina laws which are 16 
neither necessary for the provision of power nor which confer benefits 17 
to South Carolina ratepayers would be inappropriate.  The 18 
Commission cannot abdicate the sovereign nature of the South 19 
Carolina General Assembly, from which this Commission derives its 20 
authority.  As a result, this Commission will not permit DEC to pass 21 
on increased expenses incurred as a result of North Carolina’s CAMA.  22 
The Commission finds it just and reasonable to disallow recovery of 23 
additional expenses attributable to CAMA from South Carolina 24 
ratepayers.31 25 

RRA found the results of DEC’s rate case to be “somewhat restrictive from an investor 26 

perspective,” noting that the disallowance reduced DEC’s net operating income by 27 

                                                 
30  S&P Global RatingsDirect, “Summary: San Diego Gas & Electric Co.” December 20, 2017, at 4. 
31  Public Service Commission of South Carolina, Docket No. 2018-319-E, Order No. 2019-323, May 21, 2019, 

at 25-26. 
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approximately $37 million.32  DEC appealed the PSCSC’s decision before the Supreme 1 

Court of South Carolina.33  DEC has disclosed to its investors that its “results of operations, 2 

financial position and cash flows could be adversely impacted if coal ash costs are not 3 

ultimately approved for recovery and/or deferral treatment.”34 4 

Q. What does your analysis and research regarding regulatory risk suggest for the TOs?    5 

A. The rate cases and analysis I describe above illustrate what the TOs disclose to their 6 

investors and what is recognized by Moody’s and S&P: regulated utilities such as the TOs 7 

bear the risk that they will be unable to recover some or all their costs through the 8 

ratemaking process in a timely manner.   9 

Q. How might SUFs/SDUs affect the TOs’ regulatory risk?    10 

A. Regardless of whether the TOs fund SUFs/SDUs, they will be responsible for operating 11 

and maintaining them consistent with good utility practice.  The direct (e.g., operation and 12 

maintenance) and indirect (e.g., administrative support) costs the TOs incur while operating 13 

and maintaining SUFs/SDUs are subject to regulatory risk because of the inherent 14 

possibility that the regulator may deny recovery of some or all of those costs.  Further, the 15 

multi-year rate plans frequently authorized by the NYPSC expose the Companies to the 16 

potential that their actual O&M costs may exceed the levels established in their rate plans, 17 

resulting in cost-shifts to the Companies and, as applicable, their shareholders.   18 

                                                 
32  S&P Global Market Intelligence, RRA Regulatory Focus, Duke Energy Carolinas LLC, Case Evaluation, July 

10, 2019. 
33  S&P Global Market Intelligence, RRA Regulatory Focus, Duke Appeals to SC Supreme Court to Allow Coal 

Ash Cleanup Cost Recovery, April 23, 2020. 
34  Duke Energy Corporation, 2019 10-K, at 45. 
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Q. How are cost overruns in the construction of SUFs/SDUs treated?  1 

A. As described in Section 25.8.6.4 of the NYISO OATT, the TOs are at risk of bearing 2 

certain cost overruns in their construction of SUFs/SDUs.  Generally, cost overruns are 3 

scrutinized most closely in the ratemaking process, and are thus subject to a high degree of 4 

regulatory risk.   5 

Q. What do you conclude regarding regulatory risk?    6 

A. The TOs bear significant regulatory risk in the provision of service to customers.  7 

Specifically, the TOs face the risk that some or all their costs may not be recovered through 8 

the ratemaking process.  That risk is acknowledged by investors, who are aware that the 9 

Companies rely on regulators for the opportunity to earn fair rates of return.  The 10 

ownership and operation of SUFs/SDUs increases the TOs’ exposure to that risk by 11 

increasing the amount of cost the TOs must recover through the ratemaking process.  That 12 

risk is exacerbated by regulatory lag, the use of multi-year rate plans that lock in expense 13 

estimates for several years, and the possibility that different regulators may apply different 14 

cost recovery standards.   15 

B. Reliability Risk 16 

Q. What types of penalties could be imposed on the TOs if they fail to provide reliable 17 

service to their customers?  18 

A. As noted in the Ameren decision, “FERC’s precedents do not provide compensation for 19 

several of the classes of risks that Petitioners allege will accompany construction and 20 

operation of the network upgrade facilities.  For example, fines and penalties for violations 21 

of mandatory reliability standards and environmental regulations are generally charged 22 
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directly to the utility, not passed through to customers via rate increases.”35  Consistent 1 

with this finding, the TOs can be penalized by state or federal regulators, or both, for lapses 2 

in service quality, including service interruptions.  At the federal level, the NERC 3 

developed mandatory reliability standards that are approved and enforced by FERC.  As 4 

owners of the bulk electric system, the TOs are required by the Energy Policy Act to meet 5 

those standards.  The TOs could be subject to penalties of $1.3 million per day per 6 

violation of NERC’s mandatory reliability standards.  At the state level, as regulated 7 

utilities operating in New York, many of the TOs are subject to strictly enforced customer 8 

service quality, electric reliability, and safety measures, where the utilities are required to 9 

achieve predetermined performance benchmarks or be subject to a negative revenue 10 

adjustment (“NRA”) for any shortfall.  While the discussion that follows focuses primarily 11 

on the reliability risks the TOs face, with limited discussion of examples outside of New 12 

York, all utilities operating in the US face some degree of reliability risk.   13 

Q. What do the TOs disclose regarding reliability risk to their investors?  14 

A. Avangrid, CEI, Fortis, and National Grid plc all indicate that they are exposed to 15 

potentially significant penalties if they fail to meet the reliability standards established by 16 

NERC.  For example, CEI states: 17 

State utility regulators may seek to impose substantial penalties on the 18 
Utilities for violations of state utility laws, regulations or orders.  In 19 
addition, the Utilities’ rate plans usually include negative revenue 20 
adjustments for failing to meet certain operating and customer 21 
satisfaction standards.  In January 2021, Governor Cuomo proposed 22 
legislation that, if enacted, would establish an automatic moratorium 23 
on disconnections of residential and small business customers by the 24 
Utilities during certain states of emergency.  In November 2020, the 25 

                                                 
35  Ameren, 880 F.3d, at 583. 
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NYSPSC issued orders to show cause why substantial penalties 1 
should not be imposed on the Utilities regarding their preparation for 2 
and response to Tropical Storm Isaias and on CECONY regarding its 3 
actions and/or omissions prior to, during, and after the July 2019 4 
power outages on the west side of Manhattan and in the Flatbush area 5 
of Brooklyn.  The orders further indicated that should the NYSPSC 6 
confirm that certain alleged violations demonstrate a failure by the 7 
Utilities to continue to provide safe and adequate service, the 8 
NYSPSC would be authorized to commence a proceeding to revoke 9 
or modify the Utilities’ operating certificates.  See Note B to the 10 
financial statements in Item 8.  FERC has the authority to impose 11 
penalties on the Utilities, the Clean Energy Businesses and the 12 
projects that Con Edison Transmission invests in, which could be 13 
substantial, for violations of the Federal Power Act, the Natural Gas 14 
Act or related rules, including reliability and cyber security rules.36 15 

Q. Have any of the TOs been penalized by NERC for reliability standard violations?  16 

A. Yes.  In 2019, Avangrid self-reported six violations of transmission operational reliability 17 

standards by three of its subsidiaries.  While the Northeast Power Coordinating Council 18 

found that no harm was known to have occurred due to the violations, Avangrid agreed to 19 

pay $450,000 in penalties.  Avangrid further committed to several mitigation activities 20 

intended to ensure future compliance with NERC’s standards.37  Con Edison, National 21 

Grid, and NYSEG have also been fined NERC.38   22 

 23 

 The magnitude of penalties levied by NERC can be significant.  For example, on January 24 

25, 2019, NERC provided public notice that it penalized an undisclosed party $10 million 25 

                                                 
36  Consolidated Edison, Inc., 2020 10-K, at 46. 
37  S&P Global Market Intelligence, “Avangrid Admits to Reliability Standard Violations, Agrees to Pay Fine,” 

Jasmin Melvin, December 2, 2019. 
38  North American Electric Reliability Corporation, Searchable Notice of Penalty Spreadsheet, as of December 

31, 2020, available here: https://www.nerc.com/pa/comp/CE/Pages/Enforcement-and-Mitigation.aspx. 
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for 127 security violations between 2015 and 2018.39  The press later identified the 1 

penalized party as Duke Energy (“Duke”).40  In 2009, Florida Power & Light Co. (“FPL”) 2 

agreed to pay a civil penalty of $25 million resulting from a 2008 blackout that affected 3 

millions of Florida consumers.41  In total, NERC has announced 7,600 instances of 4 

noncompliance with total fines of more than $140 million as of December 31, 2020.42  This 5 

illustrates the potential materiality of the risks described in Section 2.1 of the Risk Catalog 6 

(see Exhibit NYT-0003).  Further, this is one potential reason why utilities can, and often 7 

do, earn less than their authorized rates of return, thus demonstrating the importance of 8 

allowing utilities the opportunity to earn a return on all risk-bearing assets.   9 

Q. Please describe the state-level service quality standards imposed on the TOs.  10 

A. New York utilities subject to NYPSC regulation are held to strictly enforced standards for 11 

customer service quality, electric reliability, and safety measures.  For example, National 12 

Grid operates under a multi-year rate plan that includes material NRAs if it fails to meet 13 

any reliability performance metrics.  Specifically, National Grid is subject to several 14 

customer service quality, electric reliability, and safety performance metrics.  Figure 3 15 

below summarizes the potential annual exposure that National Grid may face if it fails to 16 

meet these metrics and provides a list of the types of metrics in each of the three 17 

                                                 
39 “NERC Full Notice of Penalty,” January 25, 2019, available here: 

https://www.nerc.com/pa/comp/CE/Enforcement%20Actions%20DL/Public_FinalFiled_NOP_NOC-
2605_Part%201.pdf 

40  Utility Dive, “Duke Fined $10M for Cybersecurity Lapses Since 2015”, Lulia Gheorghiu, February 4, 2019, 
https://www.utilitydive.com/news/duke-fined-10m-for-cybersecurity-lapses-since-2015/547528/. 

41  FERC Docket No. IN08-5, “FERC Approves Settlement, $25 Million Fine for FPL’s 2008 Blackout,” October 
8, 2009, https://www.nerc.com/FilingsOrders/us/FERCOrdersRules/FERC%20Press%20Release.pdf 

42  North American Electric Reliability Corporation, Searchable Notice of Penalty Spreadsheet, as of December 
31, 2020, available here: https://www.nerc.com/pa/comp/CE/Pages/Enforcement-and-Mitigation.aspx. 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Exhibit No. NYT-0001 
Docket No. ER21-   -000 

Page 37 of 74 
 

 

performance categories.  Exhibit No. NYT-0005 provides the same table and similar tables 1 

for Central Hudson, Con Edison, National Grid, NYSEG, O&R, and RG&E.  The mostly 2 

penalty-only structure, and magnitude of the downside, expose the Companies to 3 

significant reliability risk.  Notably, these are penalties that the Companies may incur, even 4 

if they are not found to have been negligent.   5 

Figure 3:  Summary of Service Quality, Electric Reliability, and Safety Metrics 6 

Performance Measure 
Maximum Negative 

Revenue Adjustment 

Customer Service Quality Performance 
Measures – PSC Complaint Rate, 
Residential and Small/Medium 
Commercial and Industrial Customer 
Satisfaction Surveys, and % Calls 
Answered in 30 seconds  

$19.8 million 

Electric Reliability Performance 
Metrics – SAIFI, CAIDI, Estimating, 
Standardized Interconnection 
Requirements, and Inspection and 
Maintenance  

$14.0 million 

Electric Safety Standards – Stray 
Voltage Testing and Inspections 

150 basis point revenue 
adjustment 

 7 

Q. Have any of the TOs experienced an NRA?  8 

A. Yes, several of the TOs have recently recorded NRAs.  For example, NYSEG has recorded 9 

$17.5 million in NRAs over just the last three years related to its performance relative to its 10 

system average interruption frequency index (“SAIFI”) and customer average interruption 11 

duration index (“CAIDI”) targets.43  Similarly, Central Hudson’s 2018 Rate Order changed 12 

                                                 
43  Cases 19-E-0378 and 19-E-0380, NYSEG and RG&E Annual Electric Reliability Report for 2020; Cases 15-

E-0283, 15-E-0285, NYSEG and RG&E Annual Electric Reliability Reports for 2018 and 2019. 
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various performance mechanisms for electric, natural gas and customer service.  For 1 

electric reliability, Central Hudson’s SAIFI target was raised to 1.38 for 2018 and lowered 2 

to 1.34 for 2019.  In 2019, Central Hudson’s shareholder saw a negative revenue 3 

adjustment of $2 million for the 2018 reliability performance.  O&R recorded a negative 4 

revenue adjustment of $300,000 for its electric operations in 2019 due to a below-target 5 

2018 call answer rate.44  Additionally, Con Edison recorded negative revenue adjustments 6 

related to electric service interruptions in July 2019.  Con Edison disclosed the following to 7 

its investors regarding this event:   8 

On July 13, 2019, electric service was interrupted to approximately 9 
72,000 CECONY customers on the west side of Manhattan.  The 10 
NYSPSC and the Northeast Power Coordinating Council, a regional 11 
reliability entity, are investigating the July 13, 2019 power outage.  12 
Pursuant to the major outage reliability performance provisions of its 13 
electric rate plan, as a result of the July 13, 2019 power outage, the 14 
company recorded a $5 million negative revenue adjustment.  The 15 
NYSPSC is also investigating other CECONY power outages that 16 
occurred in July 2019, primarily in the Flatbush area of Brooklyn.  17 
Primarily due to these outages, pursuant to the rate plan’s annual non-18 
network outage frequency and non-network outage duration reliability 19 
performance provisions, the company recorded a $10 million negative 20 
revenue adjustment.  The company is unable to estimate the amount 21 
or range of its possible additional loss related to these power 22 
outages.45 23 

 This is not an exhaustive inventory of every NRA paid by the TOs.  Rather, the above 24 

examples of recorded NRAs are intended to illustrate the potential materiality of the NRAs 25 

the TOs may be subject to in the future. 26 

                                                 
44  Cases 14-E-0493 and 14-G-0494, Orange and Rockland Electric & Gas Rate Cases Annual Customer Service 

Performance Report, February 15, 2019, at 2. 
45  Consolidated Edison, Inc., 2019 10-K, at 132. 
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Q. Are there examples of recently adopted reliability penalties from other jurisdictions?  1 

A. Yes.  For example, Connecticut recently enacted legislation that, among other things:  (1) 2 

requires utilities to credit residential customers $25 per day without power, and (2) enabled 3 

the Connecticut Public Utilities Regulatory Authority (“PURA”) to levy civil penalties if 4 

utilities do not meet certain predetermined response standards.46  Utilities are not allowed 5 

to recover the cost of these penalties through rates.   6 

Q. What do these penalties indicate regarding the reliability risk faced by the TOs?  7 

A. The experiences of the TOs, Duke, FPL, and other utilities across the US substantiate the 8 

TOs’ risk disclosures.  The payments, totaling millions of dollars, provide evidence that the 9 

TOs face the possibility of incurring material penalties if they violate NERC’s or the 10 

NYPSC’s reliability standards, as applicable.  As the DC Circuit court acknowledged, these 11 

penalties are generally charged to shareholders, not ratepayers.47     12 

Q. What effect might SUFs/SDUs have on the TOs’ reliability risk?  13 

A. SUFs/SDUs are integrated with the remainder of the TOs’ electric transmission system.  14 

Accordingly, ownership of any particular SUF or SDU could contribute to a reliability or 15 

performance issue for one or more of the TOs.  That risk is only exacerbated when 16 

generators elect to build the SUFs/SDUs themselves, where the Companies’ have less 17 

direct control over the construction process.  Therefore, requiring the TOs’ to own 18 

                                                 
46  Hartford Courant, “A New Bill Requires Connecticut Utility Companies to Pay Up When The Power Is Out 

For an Extended Period; Here Are 7 Ways it Affects Customers,” October 7, 2020, 
https://www.courant.com/politics/hc-pol-connecticut-utility-accountability-bill-20201007-
wiouqbrfsjdqlk264qc274yb7u-story.html. 

47  Ameren, 880 F.3d, at 583. 
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SUFs/SDUs increases reliability risk, particularly if those SUFs/SDUs exacerbate the 1 

overall system’s complexity, further increasing the chances of reliability issues.     2 

Q. What are your conclusions regarding the reliability risks faced by the TOs?  3 

A. The TOs face the possibility of incurring penalties at both the state and federal level if they 4 

are found to have violated certain reliability and performance standards.  The costs of a 5 

violation are potentially material and likely not recoverable from ratepayers.  Therefore, 6 

requiring the TOs’ to own SUFs/SDUs, which increases the degree of reliability risk, 7 

without offering the opportunity to earn a return on those SUFs/SDUs would require the 8 

TOs to bear risks without compensation.  9 

C. Cybersecurity Risk 10 

Q. What is cybersecurity risk?  11 

A. As I use the term in this testimony, cybersecurity risk captures the possibility that an 12 

electric transmission asset is the target of a cyber-attack, whether through hacking, 13 

malware, viruses, or other means, that causes system failure, grid disturbance, property 14 

damage, or the loss of critical data.  Those impacts may then financially harm the TOs’ 15 

shareholders (or other sources of equity), either directly because of the attack itself or 16 

indirectly due to the imposition of after-the-fact fines and penalties.  Cybersecurity risk is 17 

further described in Section 3 of the Risk Catalog (see Exhibit NYT-0003).   18 

Q. What cybersecurity-related disclosures do the TOs make to their investors?  19 

A. Avangrid, CEI, Fortis, and National Grid plc all make extensive investor disclosures 20 

regarding the risks of a cyber-attack, noting that their equipment and data have a 21 

heightened risk of an attack.  For example, Fortis indicates: 22 
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As operators of critical energy infrastructure, the Corporation’s 1 
utilities face the risk of cybercrime, which has increased in frequency, 2 
scope and potential impact in recent years.  Their ability to operate 3 
effectively is dependent upon developing and maintaining complex 4 
information systems and infrastructure that:  (i) support the operation 5 
of electric generation, transmission and distribution facilities, 6 
including gas facilities; (ii) provide customers with billing, 7 
consumption and load settlement information, where applicable; and 8 
(iii) support financial and general operations.  9 

 10 
Information and operations technology systems may be vulnerable to 11 
unauthorized access due to hacking, viruses, acts of war or terrorism, 12 
acts of vandalism and other causes.  This can result in the disruption 13 
of energy service and other business operations, system failures and 14 
grid disturbances, property damage, corruption or unavailability of 15 
critical data, and the misappropriation and/or disclosure of sensitive, 16 
confidential and proprietary business, customer and employee 17 
information.  18 

 19 
A material breach could adversely affect the financial performance of 20 
the Corporation, its reputation and standing with customers, regulators 21 
and financial markets, and expose it to claims for third-party damage.  22 
The resultant financial impacts may not be fully covered by insurance 23 
policies or, in the case of utilities, through regulatory cost recovery, 24 
and could have a Material Adverse Effect.48 25 

Q. Have the credit rating agencies acknowledged the cybersecurity risks that 26 

transmission utilities face?  27 

A. Yes, they have.  For example, Moody’s has indicated that “cybersecurity preparedness is an 28 

increasingly important component of credit analysis for electric utilities globally.”49  29 

Moody’s further suggested that vertically integrated utilities are better able to prepare for 30 

cyber threats than transmission networks.  Given the deregulated structure inherent in the 31 

New York market and the lack of vertically integrated utilities, cybersecurity risk is 32 

                                                 
48  Fortis, Inc., 2020 Management Discussion and Analysis, at 33. 
49  Moody’s Investors Service, “Research Announcement: Moody’s: Electric Utilities’ Cybersecurity Readiness 

Tied to Scale and Business Model”, November 4, 2020. 
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particularly relevant for the TOs.  S&P characterized the financial consequences of a cyber-1 

attack as potentially “huge,” noting that “2020 saw a step change in the complexity and 2 

sophistication of cyber attacks and, therefore, in the nature of cyber risks.”50   3 

Q. How is cybersecurity risk evolving?  4 

A. Generally, the risks and potential costs of a cyber-attack are increasing as electric 5 

transmission grids are becoming more complex, “intelligent,” and interconnected.  Each 6 

access point and piece of new technology creates a possible risk exposure.  The Idaho 7 

National Labs (“INL”) recently analyzed the susceptibility of the electric sector in the US 8 

to the cyber threat, finding: 9 

Asset owners and operators understand that the effects of a coordinated cyber 10 
and physical attack on a utility’s operations would threaten electric system 11 
reliability – and potentially result in large scale power outages.  Utilities are 12 
routinely faced with new challenges for dealing with these cyber threats to the 13 
grid and consequently maintain a set of best practices to keep systems secure 14 
and up to date.  Among the greatest challenges is a lack of knowledge or 15 
strategy to mitigate new risks that emerge as a result of an exponential rise in 16 
complexity of modern control systems.51 17 

 INL’s findings are corroborated by Deloitte Touche Tohmatsu Limited (“Deloitte”), who 18 

similarly found that complexity is a risk multiplier for electric grids.  In other words, the 19 

more complex a system is, the more vulnerability it has to a potentially costly cyber-attack.   20 

As grids become increasingly “smart,” with information and communications 21 
technologies and devices embedded throughout, networks are being linked, 22 
the system is gaining complexity, and the number of access points is rising.  23 
In addition, as utilities introduce more commonly used software and 24 
information technologies into their operations, their systems may become 25 
more accessible to adversaries.  And, as they increasingly automate functions, 26 

                                                 
50  S&P Global Ratings RatingsDirect, “Cyber Risk in a New Era: Let’s Not Be Quiet About Insurers’ Exposure 

to Silent Cyber”, March 2, 2021. 
51  “Cyber Threat and Vulnerability Analysis of the U.S. Electric Sector”, Mission Support Center Analysis 

Report, Prepared by Mission Support Center and Idaho National Laboratory, August 2016, at ii. 
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the impact of an attack is potentially magnified.  Taken together, all of these 1 
factors spell increased vulnerability.52 2 

 One recent subject of a cyber-attack is SolarWinds Inc. (“SolarWinds”), a prominent 3 

information technology firm in the US.  The cyber-attack on SolarWinds went undetected 4 

for months and spread to many of the firm’s clients, including Fortune 500 companies and 5 

multiple government agencies.53  According to Tom Bossert, previously the homeland 6 

security advisor, the hackers could exploit the access they gained to “destroy or alter data, 7 

and impersonate legitimate people.”54  Bossert concluded that “the magnitude of this 8 

national security breach is hard to overstate.”55  As one of the most significant recent 9 

cyber-attacks, this event illustrates the potential severity of a cyber-attack.   10 

Q. Have any utilities incurred costs resulting from a cyber-attack?  11 

A. Yes, they have.  For example, on February 28, 2018, NERC announced a $2.7 million 12 

penalty against an unidentified utility connected with a self-reported data breach.56  13 

Portions of the unnamed utility’s data were inadvertently exposed publicly by a third-party 14 

                                                 
52  “Managing Cyber Risk in the Electric Power Sector: Emerging Threats to Supply Chain and Industrial Control 

Systems”, Steve Livingston, Suzanna Sanborn, Andrew Slaughter, and Paul Zonneveld, January 31, 2019, 
https://www2.deloitte.com/us/en/insights/industry/power-and-utilities/cyber-risk-electric-power-
sector.html?id=gx:2sm:3tw:4CyberPow18::6er:20190206083000:&utm_source=tw&utm_campaign=CyberP
ow18&utm_content=er&utm_medium=social&linkId=63047468  

53  Business Insider, “Here’s a Simple Explanation of How the Massive SolarWinds Hack Happened and Why Its 
Such a Big Deal,” February 25, 2021, https://www.businessinsider.com/solarwinds-hack-explained-
government-agencies-cyber-security-2020-12 

54  NY Times, “I Was the Homeland Security Advisor to Trump.  We’re Being Hacked.” Thomas P. Bossert, 
December 16, 2020.  https://www.nytimes.com/2020/12/16/opinion/fireeye-solarwinds-russia-
hack.html?action=click&module=Opinion&pgtype=Homepage  

55  NY Times, “I Was the Homeland Security Advisor to Trump.  We’re Being Hacked.” Thomas P. Bossert, 
December 16, 2020.  https://www.nytimes.com/2020/12/16/opinion/fireeye-solarwinds-russia-
hack.html?action=click&module=Opinion&pgtype=Homepage  

56  “NERC Full Notice of Penalty Regarding Unidentified Registered Entity,” February 28, 2018, 
https://elibrary.ferc.gov/eLibrary/idmws/common/opennat.asp?fileID=14831147. 
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vendor, violating NERC’s Critical Infrastructure Protection (“CIP”) reliability standards.  1 

This violation is notable because the utility did not directly cause the improper handling of 2 

data.  Instead, the offense was the result of vendor noncompliance.  Nonetheless, the 3 

Western Electricity Coordinating Council concluded that the utility’s failure to implement 4 

its protocols allowed the breach to occur.57   5 

Q. How do SUFs/SDUs affect the level of cybersecurity risk the TOs face?  6 

A. As components of the electric transmission system, SUFs/SDUs could be hacked or used to 7 

expose critical data.  In that sense, ownership of SUFs/SDUs increases the degree to which 8 

the TOs are exposed to cybersecurity risk.  Further, to the extent SUFs/SDUs increase the 9 

complexity or interconnectedness of the TOs’ electric grids, they may exacerbate the 10 

Companies’ exposure to cybersecurity risk.   11 

Q. What do you conclude regarding cybersecurity risk?  12 

A. As is widely acknowledged by the investment community, the TOs face the risk that their 13 

electric transmission property and data could be the subject of a cyber-attack, creating 14 

substantial costs to be borne by shareholders or otherwise impose burdens on equity.  15 

SUFs/SDUs are integrated with the TOs’ other transmission assets and therefore carry this 16 

risk.  In fact, SUFs/SDUs may increase the amount of cybersecurity risk that the TOs bear 17 

by increasing their systems’ complexity.   18 

                                                 
57  Morgan Lewis, “Data Exposure by Vendor Leads to $2.7 Million NERC Penalty for Utility,” March 9, 2018, 

https://www.morganlewis.com/pubs/2018/03/data-exposure-by-vendor-leads-to-2-7-million-nerc-penalty-for-
utility. 
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D. Environmental Risk 1 

Q. What is environmental risk? 2 

A. I use the term environmental risk to capture two different types of risk.  The first type of 3 

risk is the possibility that the TOs’ systems, including SUFs/SDUs, are damaged or 4 

destroyed due to a weather event (e.g., a storm).  The risks of such an event are increasing 5 

due to climate change, which is a significant source of incremental risk for regulated 6 

utilities generally, including the TOs.  The expanding nature of climate risks has been seen 7 

through more pronounced environmental trends, recognition of the effects of climate 8 

change on the entire electric system, and recognition of the impact on financial markets.  9 

Utilities’ responses to these risks, whether to preemptively increase resilience or respond 10 

after-the-fact to an event, can entail rising costs and reduced flexibility.  For example, CEI 11 

describes the substantial efforts that its subsidiary CECONY has been undertaking since 12 

Superstorm Sandy in 2012 to evaluate the effects of climate change and increase resiliency 13 

in the face of those effects, as well as some of the associated costs, as follows:   14 

After Superstorm Sandy, CECONY invested $1,000 million in its 15 
infrastructure in order to improve its resilience against storms. In 16 
December 2019, CECONY completed a study of climate change 17 
vulnerability.  The study evaluated present-day infrastructure, design 18 
specifications and procedures under a range of potential climate 19 
futures.  The study identified sea level rise, coastal storm surge, inland 20 
flooding from intense rainfall, hurricane-strength winds and extreme 21 
heat to be CECONY’s most significant climate-driven risks to its 22 
electric, gas and steam systems.  The study estimated that CECONY 23 
might need to invest between $1,800 million and $5,200 million by 24 
2050 on targeted programs in order to adapt to potential impacts from 25 
climate change.  During 2020, CECONY further evaluated its future 26 
climate change adaptation strategies and developed a climate change 27 
implementation plan that it filed with the NYSPSC in December 2020.  28 
The climate change implementation plan explains how CECONY will 29 
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incorporate climate change projections for heat, precipitation, and sea 1 
level rise from the 2019 Climate Change Vulnerability Study into its 2 
operations to mitigate climate change risks to its assets and operations 3 
and establishes an ongoing process to reflect the latest science in the 4 
company’s planning.  With respect to governance, CECONY is 5 
adopting a climate change planning and design guideline, creating an 6 
executive committee to oversee implementation of the plan, and is 7 
establishing a climate risk and resilience team to execute the day-to-8 
day activities required by the plan.58   9 

The second type of risk is the prospect that the TOs’ are found responsible for an 10 

environmental liability, for example related to issues such as investigatory and remediation 11 

costs, releases from oil-filled equipment, or air emissions.  The historical experience of the 12 

utility industry demonstrates that the potential costs of such a finding are quite significant.  13 

Both types of risk can result in costs to the TOs that may not be recoverable through the 14 

ratemaking process and are described in more detail below.   15 

Q. Do the TOs disclose this risk to their investors? 16 

A. Yes, they do.  Avangrid, CEI, Fortis, and National Grid plc all disclose some form of 17 

environmental risk to their shareholders.  For example, Avangrid indicates that it is 18 

“subject to numerous environmental laws, regulations, and other standards, including rules 19 

and regulations with respect to climate change, which could result in increased capital 20 

expenditures, operating costs and various liabilities, and could require us to cancel or delay 21 

planned projects or limit or eliminate certain operations, all of which could have an adverse 22 

effect on our business and financial condition.”59  Fortis identifies the risks that it faces 23 

because of climate change more explicitly, stating: 24 

                                                 
58  Consolidated Edison Inc., 2020 10-K, at 39. 
59  Avangrid 2020 10-K, at 31.  
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Climate change is predicted to lead to more frequent and intense 1 
weather events, changing air temperatures, changing seasonal 2 
variations, and regulatory responses (see “Environmental Matters” 3 
on page 30), each of which could have a Material Adverse Effect.  4 
Severe weather impacts the Corporation’s service territories, 5 
primarily when thunderstorms, flooding, wildfires, hurricanes and 6 
snow or ice storms occur.  Increased frequency of extreme weather 7 
events could increase the cost of providing service.  Changes in 8 
precipitation that result in droughts could increase the risk of 9 
wildfire caused by the Corporation’s electricity assets or may cause 10 
water shortages that could adversely affect operations.  Extreme 11 
weather conditions in general require system backup and can 12 
contribute to increased system stress, including service 13 
interruptions.  Changing air temperatures could also result in system 14 
stress and decreased efficiencies to operating facilities over time.  15 
Longer-term climate change impacts, such as sustained higher 16 
temperatures, higher sea levels and larger storm surges, could result 17 
in service disruption, repair and replacement costs, and costs 18 
associated with strengthened design standards and systems, each of 19 
which could have a Material Adverse Effect if not resolved in a 20 
timely and effective manner and/or mitigated through insurance 21 
policies or regulatory cost recovery.60 22 

 Similarly, National Grid plc notes: 23 

The cost of future environmental remediation obligations is often 24 
inherently difficult to estimate and uncertainties can include the 25 
extent of contamination, the appropriate corrective actions and our 26 
share of the liability.  We are increasingly subject to regulation in 27 
relation to climate change and are affected by requirements to 28 
reduce our own carbon emissions as well as to enable reduction in 29 
energy use by our customers.  If more onerous requirements are 30 
imposed or our ability to recover these costs under regulatory 31 
frameworks changes, this could have a material adverse impact on 32 

                                                 
60  Fortis 2020 Management Discussion & Analysis, at 29.  

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Exhibit No. NYT-0001 
Docket No. ER21-   -000 

Page 48 of 74 
 

 

our business, reputation, results of operations and financial 1 
position.61 2 

Q. Please describe the climate risks faced by utilities operating in New York specifically. 3 

A. The effects of climate change on New York State are well-studied.  For example, a 2014 4 

study developed by the New York State Energy Research and Development Authority 5 

(“NYSERDA”) projected that the frequency, intensity, and duration of extreme heat events 6 

and coastal flooding would increase throughout the 21st century.  NYSERDA further 7 

anticipated that the increasing frequency of intense precipitation and steady increases in 8 

average temperate would pose “unique challenges to New York State.”62 9 

 10 

As discussed above, Con Edison developed, in collaboration with stakeholders, a Climate 11 

Change Vulnerability Study to assess the risks it faces due to climate change and develop 12 

strategies to increase system resilience and preparedness for those risks.  That study 13 

concluded Con Edison’s systems, which would include SUFs/SDUs, face risks from 14 

extreme weather events, noting: 15 

This Study evaluates present-day infrastructure, design 16 
specifications, and procedures against expected climate changes to 17 
better understand Con Edison’s vulnerability to climate-driven 18 
risks.  This analysis identified sea level rise, coastal storm surge, 19 
inland flooding from intense rainfall, hurricane-strength winds, and 20 
extreme heat as the most significant climate-driven risks to Con 21 
Edison’s systems.  Con Edison has unique energy systems, and 22 
vulnerabilities vary across those systems.  The utility’s electric, gas, 23 
and steam systems are all vulnerable to increased flooding and 24 
coastal storms; workers across all commodities are vulnerable to 25 

                                                 
61  National Grid Plc., Annual Report and Accounts 2019/20, at 227. 
62  New York State Energy Research and Development Authority, “Climate Change in New York State: Updating 

the 2011 ClimAID Climate Risk Information Supplement to NYSERDA Report 11-18”, September 2014, at 
15.  
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increasing temperatures; and the electric system is also vulnerable 1 
to heat events.63 2 

Q. Do investors consider climate risks when making investment decisions? 3 

A. Yes, they do.  For example, S&P now incorporates environmental, social, and governance 4 

(“ESG”) considerations into its credit rating analysis.  At the same time, other investors 5 

have adopted restrictions that prohibit them from owning the securities of companies that 6 

are seen as contributing to climate change.  For example, the investment manager 7 

BlackRock sent its clients a letter in January 2020 announcing several initiatives designed 8 

to make sustainability central to its investment approach, such as: making sustainability 9 

integral to portfolio management, exiting investments with substantial sustainability-related 10 

risk, and strengthening its commitment to sustainability in investment stewardship 11 

activities.   12 

  13 

Further, investors, banks, and financial regulators are increasingly mindful of the risks that 14 

climate change poses to utilities specifically.  For instance, McKinsey and Company 15 

published a report in 2019 noting that utilities are becoming increasingly vulnerable to 16 

extreme weather events and that “unless utilities become more resilient to extreme weather 17 

events, they put themselves at unnecessary risk, in both physical and financial terms.  18 

Repairing storm damage and upgrading infrastructure after the fact is expensive and 19 

traumatic.”64  McKinsey further references a National Climate Assessment report from 20 

                                                 
63  Con Edison, Climate Change Vulnerability Study, December 2019, at 1.  
64  McKinsey and Company, “Why, and how, utilities should start to manage climate change risk,” April 2019, at 

3. 
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2018 that stated “utilities could see negative impacts from increased temperatures and heat 1 

waves, as well as sea level rises even in the absence of storms.  This will increase the 2 

financial cost to utilities of climate change and increase the benefits of being prepared.”  65 3 

   4 

 The Commodity Futures Trading Commission (“CFTC”), the regulator overseeing the 5 

trading of futures and options in the US, published a report that concludes that climate 6 

change is a risk to the overall financial system.  In particular, the CFTC noted the economic 7 

risk of the changes required to mitigate climate change and the disruptive effect those 8 

changes may have on the stability of the financial system.  The CFTC report concluded: 9 

Climate change poses a major risk to the stability of the U.S. 10 
financial system and to its ability to sustain the American economy.  11 
Climate change is already impacting or is anticipated to impact 12 
nearly every facet of the economy, including infrastructure, 13 
agriculture, residential and commercial property, as well as human 14 
health and labor productivity.  Over time, if significant action is not 15 
taken to check rising global average temperatures, climate change 16 
impacts could impair the productive capacity of the economy and 17 
undermine its ability to generate employment, income, and 18 
opportunity. 19 

 20 

This reality poses complex risks for the U.S. financial system.  Risks 21 
include disorderly price adjustments in various asset classes, with 22 
possible spillovers into different parts of the financial system, as 23 
well as potential disruption of the proper functioning of financial 24 
markets.  In addition, the process of combating climate change 25 
itself—which demands a large-scale transition to a net-zero 26 
emissions economy—will pose risks to the financial system if 27 
markets and market participants prove unable to adapt to rapid 28 
changes in policy, technology, and consumer preferences.  Financial 29 
system stress, in turn, may further exacerbate disruptions in 30 
economic activity, for example, by limiting the availability of credit 31 

                                                 
65  Ibid. 
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or reducing access to certain financial products, such as hedging 1 
instruments and insurance.66 2 

Q. Have the TOs incurred costs responding to extreme weather events? 3 

A. Yes, they have.  For example, NYSEG received authorization in its most recent rate case to 4 

amortize approximately $227 million of deferred storm costs.67  RG&E similarly received 5 

authorization to amortize its deferred storm costs, which at the time were approximately 6 

$49 million.68  Con Edison’s rates reflect more than $20 million per year in contributions to 7 

its major storm reserve.69  Further, Con Edison incurred more than $500 million responding 8 

to one single storm, Superstorm Sandy, which occurred in 2012.70  Central Hudson has 9 

approximately $1.6 million in funding for a Major Storm Reserve for each Rate Year.  To 10 

the extent that Central Hudson incurs incremental major storm damage costs in excess of 11 

the amount accrued in the Major Storm Reserve over the term of the rate plan, it defers 12 

expenses for future recovery from customers, and the rate allowance for the Major Storm 13 

Reserve will be adjusted accordingly during its next rate proceeding.  In the last 10 years, 14 

there were several instances where storm recovery costs exceeded Central Hudson’s storm 15 

reserve.  These amounts demonstrate both the reality and the materiality of major storm 16 

costs for the TOs. 17 

                                                 
66  S&P Global RatingsDirect, “Key Credit Factors For the Regulated Utilities Industry”, November 19, 

2013, p. 1. 
67  Cases 19-E-0378, 19-G-0379, 19-E-0380, and 19-G-0381, Order Approving Electric and Gas Rate Plans in 

Accordance With Joint Proposal, With Modifications, November 19, 2020, at 152. 
68  Cases 19-E-0378, 19-G-0379, 19-E-0380, and 19-G-0381, Order Approving Electric and Gas Rate Plans in 

Accordance With Joint Proposal, With Modifications, November 19, 2020, at 152-153. 
69  Cases 19-E-0065 and 19-G-0066, Order Adopting Terms of Joint Proposal and Establishing Electric and Gas 

Rate Plan, January 16, 2020, at 44-45. 
70  Consolidated Edison, Inc., 2014 10-K, at 99. 
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Q. Are storm response costs always recoverable through rates? 1 

A. The costs utilities incur responding to storms or other extreme weather events are often, but 2 

not always, recoverable through rates.  As I described above, the Companies recover 3 

significant amounts of storm response costs through rates.  However, the possibility of 4 

bearing some or all those costs still creates meaningful risk for investors.  In some 5 

instances, regulators deliberately assign portions of this risk to investors.  For example, the 6 

MADPU has found: 7 

When a storm has occurred during the test year, a company may have 8 
to spend considerable funds to restore service.  Under traditional 9 
Department ratemaking practice, if the test year level of storm-related 10 
expense is not extraordinary in relation to the company’s distribution 11 
revenues, the cost of service would include the full amount of the 12 
expense.  Alternately, if the test-year expense is extraordinary in 13 
relation to the company, the Department will permit the expense to be 14 
amortized over a three to five year period.  The Department has stated 15 
that our intent here is not to shift the risk of unanticipated expenses 16 
such as extraordinary storm costs solely to ratepayers.  Rather, the 17 
ROE is designed, in part, to recognize these business risks.71 18 

Q. What environmental risks do the TOs face in the ordinary course of their business, 19 

outside of the risks of climate change? 20 

A. Beyond the risk that their assets, including SUFs/SDUs, could be damaged or destroyed in 21 

a severe weather event (and the attendant risk of power outages and storm response), 22 

regulated utilities such as the TOs commonly encounter environmental contamination on 23 

properties that must be dealt with to install, repair, or otherwise maintain their assets.  In 24 

these instances, the TOs costs may include expenses associated with specialized workers, 25 

personal protective equipment, soil sampling, disposal of contaminants, and remediation, 26 

                                                 
71  Massachusetts Department of Public Utilities, D.P.U. 09-39, November 30, 2009, at 205. 
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among other items.  National Grid recently incurred many of these types of costs while 1 

completing an electric transmission line rebuild in Onondaga County, New York, in an area 2 

with known PCB contamination.  National Grid incurred costs for structure replacements, 3 

multiple rounds of soil characterization testing, repair of a landfill cap, disposal of 4 

contaminated soils, and legal costs.  There are likely to be additional incrementally 5 

increased environmental risks associated with individual SUFs/SDUs, with the amount of 6 

the increased risk varying based on the project type, scale, and complexity.  SUFs/SDUs 7 

involve the installation of additional equipment that could involve soil-disturbing activities 8 

and encounter previously unknown environmental conditions that require further 9 

investigation and remediation activities beyond the scope of the project.  Once put into 10 

operation, such additional equipment may also have the potential to leak to the soil, water, 11 

or air in the event of equipment failure.  Larger-scale projects, such as new substations, 12 

include more substantial soil disturbance and the installation and operation of large oil-13 

filled equipment, such as transformers and phase angle regulators.  Each of these increased 14 

environmental risks attributable to the SUFs/SDUs also carry the potential risk for 15 

regulatory enforcement actions due to the strict liability scheme of many environmental 16 

statutes that may impose legal liabilities and penalties regardless of fault or intent.  While 17 

some of the above costs may be recoverable through the ratemaking process, recovery is 18 

not guaranteed.    19 
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Q. How do SUFs/SDUs affect the degree to which the TOs are exposed to the risks of 1 

climate change and other environmental risks? 2 

A.  Generally, the more assets that the TOs own and are responsible for, the more likely that 3 

operation of some of these assets will be sited in areas that are subject to environmental 4 

risks from climate change or otherwise present environmental risks or liabilities.  5 

SUFs/SDUs are integrated into the remainder of the TOs’ transmission system.  Therefore, 6 

SUFs/SDUs may experience both types of environmental risk that I identified.  7 

Specifically, SUFs/SDUs, like the remainder of the Companies’ assets, may be damaged or 8 

destroyed in a storm.  Additionally, ownership of SUFs/SDUs increases the chances that 9 

environmental contamination may be encountered at one or more of those facilities or that 10 

there may be releases from oil-filled equipment or additional air emissions, potentially 11 

resulting in environmental liabilities to the Companies.  Therefore, I conclude that 12 

SUFs/SDUs increase the Companies’ exposure to environmental risk.   13 

E. Operational Risk 14 

Q. What is operational risk? 15 

A. I use the term operational risk to denote the possibility that the Companies may suffer 16 

financial harm resulting from a physical accident involving their assets.  While the 17 

Companies take the safety of their employees, contractors, and the public quite seriously, 18 

the operation of electric transmission property is inherently hazardous.  Ownership of such 19 

property introduces the risk of being held liable for a physical accident, such as a helicopter 20 

crash, personal injury, automobile accident, or other damages.  Operational risk is further 21 

described in Section 5 of the Risk Catalog (see Exhibit NYT-0003).   22 
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Q. Do the TOs disclose the operational risks they bear to investors? 1 

A. Yes, they do.  Each of the TOs disclose a variety of operational risks to their investors.  For 2 

example, CEI notes that the failure of, or damage to, its utilities’ facilities (many of which 3 

are located in or near densely populated areas) “could result in bodily injury or death, 4 

property damage, the release of hazardous substances or extended service interruptions.”72  5 

Avangrid discloses that a “physical security intrusion could potentially lead to theft and the 6 

release of critical operating information and could result in significant costs, fines and 7 

litigation.  Theft, vandalism or damages to our facilities and equipment can cause 8 

significant disruption to operations and can lead to operating losses.”73  Similarly, National 9 

Grid plc indicates: 10 

Aspects of the work we do could potentially harm employees, 11 
contractors, members of the public or the environment.  Potentially 12 
hazardous activities that arise in connection with our business include: 13 
the generation, transmission and distribution of electricity; and the 14 
storage, transmission and distribution of gas.  Electricity and gas 15 
utilities also typically use and generate hazardous and potentially 16 
hazardous products and by-products.  In addition, there may be other 17 
aspects of our operations that are not currently regarded or proved to 18 
have adverse effects but could become so, such as the effects of 19 
electric and magnetic fields.  A significant safety or environmental 20 
incident, or the failure of our safety processes or of our occupational 21 
health plans, as well as the breach of our regulatory or contractual 22 
obligations or our climate change targets, could materially adversely 23 
affect our results of operations and our reputation.74 24 

                                                 
72  Consolidated Edison, Inc., 2019 10-K, at 47. 
73  Avangrid, Inc., 2020 10-K, at 31. 
74  National Grid Plc., Annual Report and Accounts 2019/20, at 227. 
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Q. Does insurance protect the TOs from operational risks? 1 

A. Not completely, no.  While the TOs may be able to procure insurance for some of the 2 

operational risk they bear, the prohibitive cost of insurance against any operational risk 3 

may result in a significant portion of their systems being uninsured, and some or all the cost 4 

of insurance deductibles may be allocated to shareholders.   5 

Q. Do the TOs maintain insurance for operational risk? 6 

A. Yes, each of the TOs maintain insurance consistent with sound utility practice.  However, 7 

that does not mean that they are fully insured against operational risk.  Many of the TOs 8 

have noted publicly that the cost of doing so would be prohibitive.  For example, Avangrid 9 

states that it “is not able to insure against all potential risks which could adversely affect 10 

our financial condition.”75  Similarly, Fortis notes: 11 

Insurance is maintained with reputable industry insurers for property 12 
damage, potential liabilities and business interruption for coverage 13 
considered appropriate and in accordance with industry practice.   14 

 15 
A significant portion of transmission and distribution assets is 16 
uninsured, as is customary in North America, as the cost is prohibitive. 17 
Insurance is subject to coverage limits and deductibles as well as time-18 
sensitive claims discovery and reporting provisions.  There is no 19 
assurance that:  (i) the amounts and types of actual damage, liabilities 20 
or business interruption will be fully covered; (ii) regulatory relief 21 
would be obtained for coverage shortfalls; (iii) adequate insurance at 22 
reasonable rates will continue to be available; or (iv) insurers will 23 
fulfill their obligations.  Significant actual shortfalls could have a 24 
Material Adverse Effect.76 25 

 Therefore, the TOs face residual exposure to operational risk for the portions of their 26 

systems that are not fully insured. 27 

                                                 
75  Avangrid, Inc., 2020 10-K, at 36. 
76  Fortis, Inc., 2020 Management Discussion and Analysis, at 34. 
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Q. Are the TOs guaranteed to recover the cost of insurance deductibles through rates? 1 

A. No, they are not.  As I described in more detail in Section IV.A above, the recovery of any 2 

costs that is subject to the ratemaking process is inherently uncertain.  Regulators have in 3 

the past specifically excluded insurance deductibles for injuries and damages from rates.  4 

For example, in a 2020 decision, the Arizona Corporation Commission (“ACC”) found: 5 

We acknowledge TEP’s assertion that payment of deductibles for 6 
injuries and damages is typical for the utility industry.  However, the 7 
parties opposed to the inclusion of a $2 million deductible note that 8 
TEP did not provide any information regarding the cause of the 9 
accident, or whether the Company’s negligence played a role in 10 
causing the accident.  Without more information, we cannot determine 11 
whether the inclusion of the deductible in the calculation of a 12 
normalized expense is reasonable.  Accordingly, we adopt Staff’s, 13 
RUCO’s, and AECC’s adjustment to Injuries and Damages Expense 14 
and remove the $2 million deductible.77 15 

Q. How do SUFs/SDUs affect operational risk? 16 

A. SUFs/SDUs integrated with the remainder of the TOs’ electric transmission systems, and 17 

therefore intrinsically carry similar operational risks.  Additionally, if interconnecting 18 

generators elect the option to build SUFs/SDUs, that may make it more difficult for the 19 

Companies to pursue warranty claims in the event of operational issues, as I described 20 

above. 21 

Q. What do you conclude regarding SUFs/SDUs and operational risk? 22 

A. All electric utilities face some degree of operational risk in the provision of service to 23 

customers because the operation and maintenance of electric utility assets is inherently 24 

                                                 
77  Docket No. E-01933A-19-0028, In the Matter of the Application of Tucson Electric Power Company for the 

Establishment of Just and Reasonable Rates and Charges Designed to Realize a Reasonable Rate of Return on 
the Fair Value of the Properties on Tucson Electric Power Company Devoted to its Operations Throughout the 
State of Arizona and for Related Approvals, Decision No. 77856, December 31, 2020, at 76. 
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hazardous.  The TOs, and SUFs/SDUs, are no different.  Insurance mitigates, but does not 1 

eliminate, this risk.  Therefore, I conclude that ownership of SUFs/SDUs increases the 2 

amount of operational risk the TOs bear.    3 

F. Other Risks 4 

Q. Are the risks you described above a comprehensive list of all the risks the TOs bear 5 

when owning, operating, and maintaining SUFs/SDUs? 6 

A. No, they are not.  The regulatory, reliability, cybersecurity, environmental, and operational 7 

risks discussed throughout my testimony are examples of business risks borne by the TOs.  8 

Historical experience with utility operations may instruct investors’ assessment of these 9 

types of risks.  In other words, these risks are examples of the “known unknowns” faced by 10 

utility asset owners.  However, there is also a real possibility that utility operations will be 11 

affected by “unknown unknowns.”  That is, it is possible, if not likely, that there will be a 12 

future event without precedent that creates substantial risk for investors.  There are multiple 13 

examples within recent years of utility companies’ operations being materially affected by 14 

events that were, at the time, unprecedented.  Requiring the TOs to own, operate, and 15 

maintain SUFs/SDUs has the potential to increase the Companies’ exposure to such events. 16 

Q. Are there any examples of such unprecedented events? 17 

A. Yes, there are.  For example, millions of Texans were recently left without power as record 18 

low temperatures intensified demand, exacerbated natural gas supply issues, and caused 19 

other power generation issues.78  The February 2021 cold snap highlighted threats to the 20 

                                                 
78  National Aeronautics and Space Administration, “Extreme Winter Weather Causes US Blackouts,” February 
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reliability and resilience of the electric grid in Texas.79  In an unprecedented move, all three 1 

commissioners of the Public Utility Commission of Texas (“PUCT”) resigned in the 2 

aftermath of the extreme weather event.  RRA notes that their resignations “and ongoing 3 

controversy surrounding the PUC’s response to a February weather event are creating 4 

increasing uncertainty for utility investors.”80  RRA further indicates that the new 5 

commissioners:  (1) will have varying degrees of utility experience and are unlikely to be 6 

familiar with PUCT policy; (2) may not have sufficient time to develop reasoned decisions 7 

on cases that are already close to being completed; and (3) will be unknown quantities, 8 

making it difficult to predict their stances on specific issues.81   9 

  10 

 Another such example is Superstorm Sandy.  In October 2012, Superstorm Sandy caused 11 

extensive damage to utility assets in New York, including electric transmission assets 12 

owned by the TOs.  Both CEI and Public Service Enterprise Group Incorporated (“PEG”) 13 

disclosed to their investors that Superstorm Sandy resulted in the highest level of customer 14 

outages in their histories.82  CEI and PEG further disclosed that their storm response costs 15 

were approximately $500 million83 and $300 million,84 respectively.  In general, protracted 16 

power outages, such as those caused by Superstorm Sandy, can contribute to a regulatory 17 

                                                 
16, 2021, https://earthobservatory.nasa.gov/images/147941/extreme-winter-weather-causes-us-blackouts. 

79  S&P Global Market Intelligence, “S&P Podcast: The Mess With Texas,” March 16, 2021. 
80  Regulatory Research Associates, “Update: Texas Political Divide Widens as 3rd and Last PUCT Commissioner 

Resigns,” March 17, 2021. 
81  Regulatory Research Associates, “Update: Texas Political Divide Widens as 3rd and Last PUCT Commissioner 

Resigns,” March 17, 2021. 
82  Consolidated Edison, Inc. 2013 10-K, at 27; Public Service Enterprise Group Incorporated, 2013 10-K, at 20. 
83  Consolidated Edison, Inc., 2014 10-K, at 99. 
84  S&P Global Market Intelligence, “PSEG Says Restoration Costs for Sandy, Nor’easter Could Total $300M”, 

December 4, 2012. 
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and political climate that diminishes a utility’s regulatory and financial flexibility, which 1 

could hinder a utility’s ability to make other investments.  2 

 3 

Lastly, as discussed in Section IV.A above, SDG&E’s shareholders bore $421 million in 4 

wildfire costs related to 2007 wildfires due to California’s policies regarding inverse 5 

condemnation.  S&P noted that the CPUC’s decision “as potentially weakening the credit 6 

quality for all of California’s regulated utilities,”85 as they could now be held liable for 7 

wildfire damages even without a negligence finding.  More recently, under more extreme 8 

conditions with a greater probability for wildfire incidents, PG&E Corporation (“PG&E”) 9 

filed for bankruptcy due to potentially material liabilities following a series of wildfires in 10 

2017 and 2018.86 11 

Q. What do you conclude regarding unanticipated risks and SUFs/SDUs? 12 

A. The Texas cold spell, the east coast’s Superstorm Sandy, and California wildfires illustrate 13 

that utility investors are not only subject to risks that with a measurable history of 14 

consequences.  Instead, they are also subject to a variety of risks that are difficult to predict 15 

before they materialize.  While the three historical examples I identified are all climate-16 

related to some degree, the nature of the next significant event is inherently uncertain (e.g., 17 

it could be a cyber-attack, pandemic, or any other type of event).  It is precisely that 18 

uncertainty (i.e., the “unknown unknowns”) that comes from owning, operating, and 19 

                                                 
85  S&P Global RatingsDirect, “Summary: San Diego Gas & Electric Co.” December 20, 2017, at 4. 
86  S&P Global RatingsDirect, “Research Update: PG&E Corp. and Subsidiary Downgraded to ‘CC’ On Expected 

Bankruptcy Filing; Ratings Remain on CreditWatch Negative,” January 14, 2019. 
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maintaining SUFs/SDUs that creates risk, and represents a downside-only proposition, to 1 

investors.   2 

V. NONPROFIT OPERATIONS AND CAPITAL ATTRACTION 3 

Q. Please describe the nature of the TOs relationship with the transmission assets at issue 4 

in the proceeding. 5 

A. SUFs/SDUs are owned, operated, and maintained by the TOs, but funded by generators.  6 

TO Funding would allow the TOs to continue to construct (subject to a developer’s right to 7 

construct stand-alone upgrades), own, operate, and maintain these facilities, but by being 8 

allowed to self-fund, the TOs would then be enabled to earn a return on the value of the 9 

transmission assets.  As discussed in Section II, in Bluefield, the Supreme Court found that 10 

for a regulated enterprise, “A public utility is entitled to such rates as will permit it to earn a 11 

return on the value of the property which it employs for the convenience of the public…”87  12 

Absent the opportunity for the transmission owner to fund SUFs/SDUs, the TOs are denied 13 

their opportunity to earn a return on the value of SUFs/SDUs granted under Bluefield. 14 

Q. Have the TOs earned a return on any of the generator-funded assets owned from 15 

SUFs/SDUs? 16 

A. No, they have not.  While the TOs continue to construct, own, operate, and maintain 17 

SUFs/SDUs, they have not earned a return on the assets.  By owning the facilities, and 18 

servicing the facilities, they are effectively a nonprofit portion of the Companies’ overall 19 

                                                 
87  Bluefield Waterworks and Improvement Company v. Public Service Commission of West Virginia, 262 U.S. 

679 (1923) 
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enterprise.  This issue was recognized in the recent Ameren decision in describing the effect 1 

of a FERC order denying transmission owners the option to self-fund, “FERC’s orders 2 

require them to act, at least in part, as a nonprofit business.”88  Requiring transmission 3 

owners to function, in part, as a nonprofit entity represents a fundamental change in the 4 

investor-owned utility model.  Further, it does nothing to address the fact that investors are 5 

not able to limit their investments to specific assets – they invest in the entire enterprise and 6 

therefore must include the effect of nonprofit operations in their assessment of a required 7 

return. 8 

Q. What is the effect of denying the TOs the option to self-fund SUFs/SDUs? 9 

A. As noted in Hope, for a utility company “the return to the equity owner should be 10 

commensurate with returns on investments in other enterprises having corresponding 11 

risks.”  Since SUFs/SDUs constructed on the TOs’ systems are not included in rate-12 

regulated rate base, the authorized rate of return for each of the TOs does not reflect the 13 

incremental risks associated with SUFs/SDUs and discussed extensively in Section IV.  14 

The authorized rate of return on rate base is insufficient relative to the risks borne by 15 

investors for both rate base and SUFs/SDUs.  16 

Q. How does this effect the TOs’ ability to attract capital?  17 

A. As described in Section III, denying the TOs the option to self-fund SUFs/SDUs represents 18 

a downside-only proposition to investors.  Without an ability to earn a return on these 19 

assets, and the potential for financial loss from the risks described in Section IV 20 

                                                 
88  Ameren, 880 F.3d, at 581 
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SUFs/SDUs, there is no benefit to investors in TOs.  In fact, investors in TOs can only 1 

expect the SUFs/SDUs to reduce their expected returns on investments in the TOs.   2 

 3 

If the Companies do not offer sufficient rates of return relative to other comparable 4 

investments of commensurate risks, it could inhibit their ability to raise capital on 5 

reasonable terms.  That is, if the rate of return is insufficient, investors will seek alternative 6 

investments that offer comparable returns for lower levels of risk.  The risks associated 7 

with SUFs/SDUs represent incremental risks relative to other comparable utilities that do 8 

not bear the risks associated with comparable nonprofit operations.  As recognized in the 9 

recent Ameren decision in a comparable scenario, investors do not expect “to underwrite 10 

the prospect of potentially large non-profit appendages with no compensatory incremental 11 

return.”89  Further, “FERC’s orders attack their very business model and thereby create a 12 

risk that new capital investment will be deterred.”90  The TOs’ ability to raise capital is 13 

necessary for the Companies to continue to provide safe and reliable service and maintain 14 

the financial soundness of the Companies’ operations.  The presence of uncompensated 15 

risks inhibits the TOs’ ability to attract capital on reasonable terms and reasonable rates. 16 

Q. Are the amount and overall magnitude of SUFs/SDUs increasing on each of the TOs’ 17 

systems?  18 

A. Yes, they are.  With the ambitious policy goals to increase access to renewable energy 19 

resources, significant expansion of the transmission system is required.  As shown in 20 

                                                 
89  Ibid. 
90  Ibid. 
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Figure 4 below, there has been a significant increase in the number of generator 1 

interconnection requests and the resulting SUFs/SDUs to the TOs’ systems. 2 

Figure 4: SUFs/SDUs Projects and Costs91 3 

 4 

This suggests that the nonprofit operations will only increase for the TOs if TO Funding for 5 

SUFs/SDUs is not adopted.  An increase in the level of nonprofit operations will only serve 6 

to exacerbate the issues related to capital attraction and financial integrity discussed above. 7 

                                                 
91  Figure 4 represents the initial cost estimations and number of System Upgrade projects from Class Year 2009 

to 2019.  It does not reflect the final costs of SDUs and SUFs accepted by project developers.  For Class Year 
2019, the initial cost estimates for SDUs were not studied in the initial 2019 Class Year report, therefore the 
values used are from the latest SDU reports presented at NYISO as of 3/10/2021.  To date, the Interconnection 
Customers have accepted responsibility for $248,797,424 of the SUFs and associated headroom identified for 
Class Year 2019.  See NYISO, Notice of Class Year 2019 Completion (Feb. 9, 2021).  Information regarding 
the commitments for SDUs (and their associated SUFs) for Class Year 2019 has not yet been made available. 
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Q. What are your conclusions regarding the effect of nonprofit operations on a 1 

company’s ability to raise capital?  2 

A. As discussed in Section IV, SUFs/SDUs increase the TOs’ exposure to potential financial 3 

losses or liabilities.  Even if the probability and magnitude of a potential loss were 4 

minimized, no rational investor would willingly put capital at risk where there is an 5 

incremental risk of incurring a financial loss without compensation.  The Existing Funding 6 

Approach is therefore unjust and unreasonable. 7 

 8 

TO Funding would allow the TOs to earn a rate of return on SUFs/SDUs, and the 9 

incremental return compensates investors for the potential financial losses associated with 10 

the incremental risks that they bear.  Denying TO Funding increases investors’ required 11 

returns by requiring them to bear the risks associated with an increasing amount of 12 

SUFs/SDUs, which inhibits the TOs’ ability to raise capital at reasonable rates and on 13 

reasonable terms.  14 

VI. EFFECTS ON COMPARATIVE COSTS 15 

Q. What effect, if any, will allowing the TOs the option to fund SUFs/SDUs have on the 16 

costs of those projects?  17 

A. Generally, the operating and capital cost of SUFs/SDUs will not be materially affected if 18 

the TOs are allowed the option of funding them.  Regardless of how the SUFs/SDUs are 19 

funded, they require capital to be constructed, and the TOs incur expenses while operating 20 

and maintaining them.  However, on a net present value basis, I expect the TOs’ funding 21 
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option to be less costly from a generator’s perspective because of differences in the cost of 1 

capital between TOs and generators.   2 

Q. How does the cost of capital affect the cost of SUFs/SDUs?  3 

A. Under the generator funding option, the generator incurs the SUFs/SDUs’ entire capital 4 

cost upfront.  However, under the proposed TO Funding, the utility invests the capital and 5 

then recovers a return on and of that capital from the generator over 20 years.  Therefore, 6 

the cost of TO Funding must be expressed on a net present value basis to account for the 7 

time value of money (i.e., the principle that a dollar today is worth more than a dollar 8 

tomorrow).  For example, if the generator’s cost of capital is higher than the TOs’ 9 

authorized rate of return, then the generator saves under the TO Funding because it can 10 

access capital at a lower cost.   11 

Q. How do the costs of capital for generators and the TOs compare?  12 

A. Market evidence suggests that generators generally have higher costs of equity and debt 13 

than transmission owners.  The difference in costs of capital is primarily because 14 

generators do not benefit from the regulatory construct under which regulated utilities 15 

operate.  While regulatory risks remain, regulated entities can expect a reasonable level of 16 

assurance of cost-recovery and an opportunity to earn a return. 17 

Q. What evidence did you review to gauge the cost of capital for generators and the TOs?  18 

A. The TOs’ costs of capital are determined by their regulators, including FERC, in the 19 

ordinary course of the ratemaking process.  The cost of capital for generators, though, is 20 

not established in the same way and generally is not public information.  Therefore, I 21 

reviewed three types of information to assess the generator cost of capital:  (1) studies 22 
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developed by independent system operators (“ISOs”) to support capacity auctions; (2) the 1 

Beta coefficients of publicly-traded generators; and (3) indications from the credit rating 2 

agencies, including the credit ratings of generators. 3 

Q. How are studies developed by the ISOs relevant to generators’ cost of capital?  4 

A. ISOs, including the NYISO, PJM Interconnection, LLC (“PJM”), and ISO New England 5 

Inc. (“ISO-NE”), develop estimates of the capacity revenue that a new generator would 6 

require in its first year of operation to be economically viable to construct a power plant.  7 

These estimates are referred to as the net cost of new entry (“CONE”).  The weighted 8 

average cost of capital (“WACC”) reflected in the ISOs’ calculation of net CONE reflects 9 

an estimate of the return that a merchant generator would require based on its interest 10 

expense and profit expectations.  As independent third parties, the ISOs’ net CONE studies 11 

serve as an independent benchmark of the cost of capital for generators.   12 

Q. What costs of capital do the ISOs report for generators?  13 

A. Figure 5 below summarizes the costs of capital reflected in the most recently developed net 14 

CONE studies from NYISO, PJM, and ISO-NE.  As shown in Figure 5, all three ISOs 15 

report costs of capital for generators that greatly exceed the authorized rates of return 16 

reflected in the rates of the TOs.  For context, the authorized FERC rates of return are 7.25 17 

percent for National Grid,92 and 7.66 percent for New York Power Authority (“NYPA”),93 18 

                                                 
92  FERC Docket No. ER08-552, Informational Filing of Niagara Mohawk Power Corporation of the Annual 

Update to the Formula Transmission Service Charge Under the NYISO Open Access Transmission Tariff, June 
15, 2020, Attachment 1, Schedule 8, Line 21. 

93  NYPA is a New York State instrumentality not participating in this filing.  In addition, NYPA is a public power 
entity owned by New York State and does not issue stock.  However, FERC recognizes that NYPA has 
investment risk just like any investor-owned utility, as it has granted NYPA an equity return as part of its 
transmission rate authorizations.  See, e.g., N.Y. Independent Sys. Operator, Inc., 154 FERC ¶ 61,268 (2016); 
N.Y. Independent Sys. Operator, Inc., 140 FERC ¶ 61,240 (2012).   
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respectively.  These FERC rates of return are the FERC-authorized weighted average costs 1 

of capital for National Grid and NYPA and are thus comparable to the ISO-reported costs 2 

of capital summarized in the table below.   3 

Figure 5: ISO-Reported Costs of Capital for Generators 4 

ISO 
Cost of 
Equity 

Cost of 
Debt 

Equity 
Ratio 

WACC 

NYISO94 13.00% 6.70% 45.00% 9.54% 
PJM95 12.80% 6.50% 35.00% 8.71% 
ISO-NE96 13.00% 6.00% 45.00% 9.15% 

 Q. Is there any market data that demonstrates the relative cost of capital faced by 5 

generators and the TOs?  6 

A. Yes, there is.  According to the theory underlying the Capital Asset Pricing Model 7 

(“CAPM”), since unsystematic risk can be diversified away, investors should only be 8 

concerned with systematic or non-diversifiable risk.  Non-diversifiable risk is measured by 9 

Beta, which is defined as: 10 

β = 
Covariance(re, rm) 

Equation [6] 
Variance(rm) 

 The variance of the market return (i.e., Variance (rm)) is a measure of the uncertainty of the 11 

general market, and the covariance between the return on a specific security and the general 12 

market (i.e., Covariance (re, rm)) reflects the extent to which the return on that security will 13 

                                                 
94  New York ISO, “Proposed NYISO Installed Capacity Demand Curves for the 2021-2022 Capability Year and 

Annual Update Methodology and Inputs for the 2022-2023, 2023-2024, 2024-2025 Capability Years,” August 
2020, at 22-23.  

95  PJM, “PJM Cost of New Entry, Combustion Turbines and Combined-Cycle Plants with June 1, 2022 Online 
Date,” April 19, 2018, at iv.  

96  ISO-New England, “ISO-NE Net CONE and ORTP Analysis: An Evaluation of the Net Cost of New Entry and 
Offer Review Trigger Price Parameters to be Used in Forward Capacity Auction FCA-16 and Forward” 
September 3, 2020, at 54.  
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respond to a given change in the general market return.  Accordingly, Beta coefficients 1 

represent the risk of the security relative to the general market (i.e., the higher the Beta 2 

coefficient, the greater the non-diversifiable risk).  In other words, the higher the Beta 3 

coefficient, the riskier the security.  Therefore, the Beta coefficients of electric utilities and 4 

generators can be compared to assess the two types of business enterprise’s relative risks.   5 

Q. How did you measure the Beta coefficients of electric utilities and generators?  6 

A. The calculation of a Beta coefficient for a given company requires that company to be 7 

publicly traded because the calculation relies on regular (e.g., weekly or monthly) stock 8 

price data.  Generally, however, the TOs’ operations and those of generators do not make 9 

up the entirety of publicly-traded companies.  Therefore, it is necessary to establish a group 10 

of publicly traded companies comparable in certain fundamental business and financial 11 

respects to serve as proxies for both types of business enterprises for this analysis.   12 

 13 

 As a proxy for the operations of the TOs, I studied the 10-year Bloomberg Beta coefficients 14 

for the companies currently identified by Value Line as electric utilities (“Utility Proxy 15 

Group”).  These companies include the corporate parents of some of the TOs (i.e., CEI and 16 

Avangrid), and they are generally engaged in the provision of regulated electric utility 17 

services to customers.  In ratemaking proceedings, it is typically necessary to refine this 18 

group for purposes of establishing the authorized ROE.  However, for the limited purposes 19 

of this illustrative Beta coefficient comparison, I have not excluded any of the 37 Value 20 

Line electric utilities.   21 
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 1 

 As a proxy for generators’ operations, I studied the 10-year Bloomberg Beta coefficients of 2 

Atlantic Power Corporation, Clearway Energy, Inc., NextEra Energy Partners, LP, and 3 

Vistra Corp (“Generator Proxy Group”).  These companies derive more than 50.00 percent 4 

of their assets and revenues from merchant generation business activities in the United 5 

States.  Collectively, these four companies own more than 5,000 MW of operating capacity 6 

from renewable sources (e.g., wind, solar, and hydro power).  Thus, these four publicly-7 

traded entities are a reasonable proxy for generators.   8 

Q. What were the results of your analysis?  9 

A. As of March 1, 2021, the average Beta coefficient for the Utility Proxy Group was 0.79.  In 10 

contrast, the average Beta coefficient for the Generator Proxy Group was 0.92, or more 11 

than 15.00 percent higher than the Utility Proxy Group.  This is additional evidence that the 12 

market views generators as riskier than regulated utilities, and therefore investors require a 13 

higher cost of capital for generators.     14 

Q. How do the credit ratings of merchant generators compare to the credit ratings of 15 

regulated electric utilities?  16 

A. Of the 37 companies identified by Value Line as electric utilities, 35 currently maintain 17 

investment-grade credit ratings from either S&P or Moody’s.  The two Value Line electric 18 

utilities with below investment-grade credit ratings are FirstEnergy Corporation 19 

(“FirstEnergy”) and PG&E.  FirstEnergy’s credit ratings were downgraded below 20 

investment grade following the termination of three of its executives, including its CEO, 21 
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for misconduct.97  PG&E’s credit ratings remain below investment grade primarily because 1 

of its exposure to wildfire-related liabilities.   2 

 3 

In contrast, all four publicly traded generators I identified earlier maintain credit ratings 4 

that are below investment-grade.  All else equal, a lower credit rating results in a higher 5 

cost of debt.  Thus, generators’ relatively lower credit ratings are evidence that debt 6 

investors generally require higher returns to invest in a merchant generator than they 7 

require to invest in a regulated utility.    8 

Q. Have the credit rating agencies opined on the relative risk of merchant generators and 9 

regulated utilities?  10 

A. Yes, they have.  S&P classifies merchant generation as “moderately high risk.”98  That is 11 

three notches higher than the rating S&P gives regulated utility operations, which it 12 

classifies as “very low risk.”99  This is generally attributable to the fact that merchant 13 

generators are subject to market dynamics of supply and demand while regulated utilities 14 

benefit from the regulatory construct.  For example, S&P notes the following with respect 15 

to unregulated power and gas companies: 16 

While ultimately subject to evolving energy policies, most clearly 17 
in the case of renewable producers and sellers, these entities are 18 
subject to competitive dynamics and market supply and demand in 19 
getting their earnings and cash flow.  As such, they do not--like 20 
regulated utilities--benefit from rate regulation of tariffs that are 21 

                                                 
97  S&P Global Ratings, “FirstEnergy Corp. Downgraded to ‘BB+’ On Termination of CEO; Ratings Remain on 

CreditWatch Negative,” October 30, 2020.  
98  S&P Global RatingsDirect, “Key Credit Factors For the Unregulated Power and Gas Industry”, March 28, 

2014, p. 2. 
99  Ibid. 
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typically designed at a minimum to ensure cost recovery and some 1 
level of profit.100 2 

Q. Please discuss the effect, if any, that the cost of security has on the cost of TO Funding 3 

for SUFs/SDUs.  4 

A. As an initial matter, generators are likely to incur the cost of security regardless of whether 5 

the TOs are offered the option to fund SUFs/SDUs.  As noted in Ameren, “if the generator 6 

had found another source of capital to cover the costs of the upgrade, we can’t imagine that 7 

the generator wouldn’t have to provide the same kind of security to that third party – 8 

covering the risk of default – that it does for transmission owners.”101  However, even if 9 

there is a difference in the cost of security between the two funding options, that 10 

differential is unlikely to outweigh the cost of capital differentials I described earlier.   11 

Q. Would generators posting security mitigate the risks to the TOs of owning and 12 

operating SUFs/SDUs that you described in Section IV?  13 

A. No, it would not.  Posting security mitigates counterparty risk (i.e., the risk that a generator 14 

defaults on its payment obligations) borne by the TOs.  That is a wholly distinct category of 15 

risk from the uncompensated risks outlined in Section IV above.   16 

Q. What do you conclude regarding the costs of allowing TOs to fund SUFs/SDUs?  17 

A. I do not expect that TO Funding will have a significant effect on the operating or capital 18 

costs of SUFs/SDUs in most instances.  However, if one of the TOs funds a particular SUF 19 

or SDU, they will recover a return on and of their investment from the generator over 20 20 

                                                 
100  S&P Global RatingsDirect, “Key Credit Factors For the Regulated Utilities Industry”, November 19, 

2013, p. 1. 
101  Ameren, 880 F.3d, at 579. 
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years.  That 20-year collection period introduces the possibility that the generator may be 1 

better or worse off under TO Funding, depending on their relative costs of capital (after 2 

accounting for the cost of security, if appropriate).  Market evidence indicates that 3 

generators typically have substantially higher equity and debt costs than regulated utilities 4 

such as the TOs.  Therefore, generators are not likely to experience a significant cost 5 

impact under TO Funding relative to the Existing Funding Approach.  6 

VII. SUMMARY AND CONCLUSIONS 7 

Q. What are your conclusions with regard to the proposed TO Funding? 8 

A. Under the Existing Funding Approach applied under the NYISO OATT, the TOs are 9 

required to own, operate, and maintain SUFs/SDUs caused by generator interconnections 10 

but are not allowed to earn a return for those assets.  The foundations of public utility 11 

regulation require that utilities receive a fair rate of return sufficient to attract needed 12 

capital to maintain important infrastructure for customers at reasonable rates.  The Existing 13 

Funding Approach violates this principle by requiring the TOs to maintain nonprofit 14 

operations for which it does not earn a return.  Further the TOs remain exposed to 15 

significant risks caused by the SUFs/SDUs that include: regulatory risks; reliability risks; 16 

cybersecurity risks; environmental risks; and operational risks.  Without the ability to earn 17 

a return on SUFs/SDUs, these risks are uncompensated inhibiting the TOs’ ability to raise 18 

capital on reasonable terms.  The Existing Funding Approach is therefore unjust and 19 

unreasonable. 20 

 21 
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The proposed TO Funding provides an opportunity to earn a return on SUFs/SDUs and 1 

compensate investors for the risks they bear.  This would ensure that the TOs are allowed 2 

an opportunity to earn a return on SUFs/SDUs that the Companies are required to own, 3 

operate, and maintain.  This will allow the TOs to attract capital at reasonable rates and on 4 

reasonable terms to enables them to provide safe, reliable utility service while maintaining 5 

their financial integrity.   6 

Q. Does this conclude your Prepared Direct Testimony in this proceeding? 7 

A. Yes8 
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JOSHUA C. NOWAK 
Assistant Vice President 

REPRESENTATIVE EXPERIENCE 

Expert Testimony and Litigation Support 

Mr. Nowak’s work includes regulatory project management, research, and analysis for expert witness 
testimony.  His work has included: 

 Expert testimony on cost of capital, return on equity, capital structure, and debt financing 
issues 

 Regulatory strategy in return on equity proceedings, including coordination across several 
utilities in joint-party proceedings 

 Extensive support for expert testimony in cost of capital and return on equity proceedings 
through research, financial analysis, and testimony development 

 Expert testimony, sponsoring lead-lag studies, in support of utility cash working capital 
requirements 

 Project management of expert testimony assignments, including all phases of the regulatory 
schedule 

 Performing analysis to support expert testimony regarding affiliate expenses and allocations 

Policy Analysis 

Mr. Nowak has contributed to projects related to policy review including: 

 A review of natural gas capacity options and a cost-benefit analysis for state regulators seeking 
to reduce energy costs for ratepayers 

 Analysis of the economic and environmental benefits of changes to natural gas 
ratemaking/expansion policy 

Mr. Nowak is a financial and economic consultant with more than ten years of experience in 
the energy industry.  He has provided expert testimony on regulatory issues in several 
proceedings before the Federal Energy Regulatory Commission and regulatory commissions in 
Alaska, New Hampshire, New York, and Texas. Mr. Nowak specializes in providing rate case 
services on cost of capital matters related to return on equity and financial market issues.  He is 
also experienced in providing strategic direction on financing activities including bond 
offerings, credit rating analysis, and investor relations.  Previously, Josh was the Director of 
Regulatory Strategy & Integrated Analytics at National Grid where he was responsible for issues 
related to the cost of capital across its federal and state jurisdictional operating companies. He 
holds a Bachelor’s Degree in Economics and History from Boston College.   
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Management and Operations Consulting 

Mr. Nowak has taken a lead analytical role in developing benchmarking analyses and process 
reviews.  Specifically, he has: 

 Developed benchmarking analyses, in support of expert testimony, comparing electric and gas 
utilities’ cost and operational efficiency, taking into account a situational assessment of 
exogenous factors 

 Performed a process review of a gas utility’s expansion projects, including an evaluation of 
policies, procedures, and financial models 

 Supported analysis for a report of the reasonableness of a shared service company’s 
administrative and general costs 

Financial Analysis 

Other financial analysis Mr. Nowak has conducted include: 

 Extensive analysis on issues related to utilities’ cost of capital 

 Developing dispatch models to estimate revenues for a merchant power plants 

 Estimating damages for breach of contract in fuel delivery commitment 

 Researching strategic investment opportunities for merchant generators 

 A report on the profitability of various generation technologies in a deregulated energy market 

 Reviewing internal financial models used by utility clients 

 Supporting utility asset appraisals, including research and analysis for income approach, cost 
approach, and sales comparison approach 

Other Experience 

In his previous work, Mr. Nowak contributed to the evaluation of regulatory policy for government 
clients.  His experience included performing policy analysis, including economic impact assessments, 
for federal regulations. 

PROFESSIONAL HISTORY 

Concentric Energy Advisors, Inc. (2018 – Present) 
Assistant Vice President 

National Grid USA (2017 – 2018) 
Director, Regulatory Strategy & Integrated Analytics 

ScottMadden, Inc. (formerly Sussex Economic Advisors, LLC) (2012 – 2016) 
Director 
Principal 
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Concentric Energy Advisors, Inc. (2007 – 2012) 
Senior Consultant 
Consultant 
Assistant Consultant 
Analyst 

RTI International (2006 – 2007) 
Economist 

EDUCATION 

Boston College  
B.A., Economics and History, 2006
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SPONSOR DATE CASE/APPLICANT DOCKET  SUBJECT 

Regulatory Commission of Alaska 

ENSTAR Natural Gas Company, 
a Division of Semco Energy, Inc. 

06/16 ENSTAR Natural Gas 
Company, a Division of 
Semco Energy, Inc. 

TA 285-4 / U-16-
066 

Cash Working 
Capital 

Federal Energy Regulatory Commission 

Central Hudson Gas & Electric 
Corporation 

12/19 Central Hudson Gas & 
Electric Corporation 

ER20-715-000 Return on Equity 

Public Utilities Commission of New Hampshire 

Liberty Utilities (Granite State 
Electric) Corp. d/b/a Liberty 
Utilities 

04/16 Liberty Utilities (Granite 
State Electric) Corp. 
d/b/a Liberty Utilities 

Docket No.  
DE 16-383 

Cash Working 
Capital 

New York Public Service Commission 

Niagara Mohawk Power 
Corporation d/b/a National 
Grid 

07/20 Niagara Mohawk Power 
Corporation d/b/a 
National Grid 

Case 17-E-0380/  
Case 17-G-0381 

Return on Equity 

Niagara Mohawk Power 
Corporation d/b/a National 
Grid 

07/17 Niagara Mohawk Power 
Corporation d/b/a 
National Grid 

Case 17-E-0238 /  
Case 17-G-0239 

Capital Structure 
and Overall Cost of 
Capital 

Public Utility Commission of Texas 

Wind Energy Transmission 
Texas, LLC 

05/15 Wind Energy 
Transmission Texas, LLC 

Docket No. 
44746 

Cash Working 
Capital 

Lone Star Transmission, LLC 05/14 Lone Star Transmission, 
LLC 

Docket No. 
42469 

Cash Working 
Capital 

Railroad Commission of Texas 

CenterPoint Energy Resources 
Corp., d/b/a CenterPoint 
Energy Entex and CenterPoint 
Energy Texas Gas 

03/14 CenterPoint Energy 
Resources Corp., d/b/a 
CenterPoint Energy 
Entex and CenterPoint 
Energy Texas Gas 

GUD No. 10432 Cash Working 
Capital 

Texas Gas Service Company, a 
Division of One Gas, Inc. 

12/15 Texas Gas Service 
Company, a Division of 
One Gas, Inc. 

GUD No. 10488 Cash Working 
Capital 

Texas Gas Service Company, a 
Division of One Gas, Inc. 

03/16 Texas Gas Service 
Company, a Division of 
One Gas, Inc. 

GUD No. 10506 Cash Working 
Capital 

Texas Gas Service Company, a 
Division of One Gas, Inc. 

06/16 Texas Gas Service 
Company, a Division of 
One Gas, Inc. 

GUD No. 10526 Cash Working 
Capital 

 

 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



 

 

 
 
 
 
 

 
Catalog of Risks 

 
 
 

Exhibit NYT-0003 
 

 

 

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



 Exhibit NYT-0003 
 Page 1 of 3 

      

 

Risk Catalog for the Transmission Owners 

The risks identified herein are based on my evaluation of risks that could affect the revenues, 
operating expenses, or financial performance of the Transmission Owners (“TOs”, or 
“Companies”) that are exacerbated by ownership of System Upgrade Facilities (“SUFs”) and 
System Deliverability Upgrades (“SDUs”) (collectively, “SUFs/SDUs”).  These are not forecasts 
or projections of outcomes but instead are intended to help identify the range of circumstances 
that the Companies may encounter and must be prepared to manage (to the extent they are within 
the TOs control).  Risk catalogs (or risk registers) are often used to effectively plan for and 
develop potential responses to circumstances that could materially affect an enterprise or 
project’s success.  The risk catalog below should not be interpreted as an expectation that one or 
any combination of the events captured herein will occur.  This catalog is not an exhaustive list 
of risks faced by companies that operate electric transmission infrastructure.  That business 
enterprise involves numerous potential unforeseen circumstances that may adversely affect 
financial results.   

 

1. Regulatory Risk 
1.1. Disallowances 

1.1.1.  All costs that regulated utilities incur are subject to the risk that those costs may 
not be recovered. 

1.1.2.  Regulators routinely deny portions of utility rate requests due to a wide variety of 
factors.  For that reason, investors are acutely aware of utilities’ regulatory 
environment. 

1.1.3.  Regulated utilities may experience cost disallowances even if they are not found 
to have acted imprudently.  For example, in case D.P.U. 17-170 before the 
Massachusetts Department of Public Utilities (“MADPU”), the MADPU reduced 
National Grid’s cost of service by more than $4 million because National Grid did 
not provide sufficient evidence it had incurred certain costs that fell outside of the 
historical test year.  

1.1.4.  SUFs/SDUs affect the degree to which the TOs are vulnerable to regulatory risk 
because they require the TOs to incur additional O&M expense 

1.2. Regulatory Lag 
1.2.1.  Regulatory lag refers to the time between when a utility incurring costs and when 

a utility begins recovering those costs through its rates.   
1.2.2.  Regulatory lag is a risk to investors because it is a time during which they cannot 

recover their costs. 
1.2.3.  While the Federal Energy Regulatory Commission (“FERC”) and some state-

level regulators employ measures to mitigate regulatory lag, various jurisdictions 
continue to use historical test years and other practices that exacerbate regulatory 
lag.   

1.2.3.1. For example, Jersey Central Power & Light received an order in Case D-
ER-12111052 in 2015, nearly four years after the beginning of the case.  
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Rates established in that case reflected a test year that was significantly stale 
by the time rates took effect.  

1.2.4.  To the extent the Companies operate in jurisdictions with regulatory lag, 
SUFs/SDUs may exacerbate the effect of regulatory lag because they increase the 
amount of O&M that shareholders are required to fund while waiting for ratemaking 
recovery.   

2. Reliability Risk 
2.1. NERC Penalties 

2.1.1.  The Companies are subject to potentially severe penalties if they are found to 
have violated the mandatory reliability standards established by NERC. 

2.1.2.  NERC fines of $10 million and $25 million for violations of its system standards 
demonstrate these fines’ potential materiality.  

2.2. Negative Revenue Adjustments (“NRAs”) 
2.2.1.  Regulated utilities operating in New York are subject to strictly enforced 

customer service quality, electric reliability, and safety standards.  If they fail to 
reach predetermined performance benchmarks, they may be subject to negative 
revenue adjustments for any shortfall. 

2.2.2. Several of the TOs have recently recorded material NRAs. 
3. Cybersecurity Risk 

3.1. Cyber Attacks  
3.1.1.  As operators of critical energy infrastructure, the Companies bear the risk that 

their equipment could be the target of a cyber-attack through hacking, malware, 
viruses, or other means 

3.1.2.  Attacks may disrupt service, damage the Companies’ property, interrupt the 
Companies’ business operations, or be costly to fix.  The costs of responding to a 
cyberattack may not be fully recoverable through the ratemaking process. 

3.1.3.  The increasing complexity of the TOs systems exacerbates their exposure to this 
risk by increasing the number of access points vulnerable to attack.  SUFs/SDUs 
will only increase that complexity.   

3.1.4.  Even if the attack itself is not harmful, the Companies may be fined or penalized 
after the fact 

3.1.4.1. For example, NERC fined an unidentified party $2.7 million in 2018 
following a self-reported data breach caused by vendor non-compliance. 

4. Environmental Risk 
4.1. Severe Weather Events 

4.1.1.  The Companies’ property could be damaged or destroyed during a severe 
weather event, requiring the Companies to incur potentially material costs to 
maintain or restore service to customers.   

4.1.2.  These events may also impact the Companies’ ability to provide service. 
4.1.2.1. Outages may harm utility revenues because the utility is unable to sell 

energy to customers during those times.    
4.1.2.2. Utilities may incur fines, penalties, or other costs in the course of 

responding to severe weather events.   
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4.1.3.  Investors are aware that climate change may exacerbate the frequency and 
intensity of severe weather events such as hurricanes, wildfires, winter storms, 
thunderstorms, etc. 

4.1.3.1. For example, the Commodity Futures Trading Commission (i.e., the 
regulator overseeing the trading of futures and options in the U.S.) noted 
that climate change “poses a major risk to the stability of the U.S. financial 
system.” 

4.1.4.  Environmental changes may affect the TOs ability to operate their systems 
efficiently 

4.1.5.  The Companies could be required to incur unrecoverable costs to harden or 
otherwise prepare their systems to withstand severe weather events.   

4.2. Environmental Liabilities 
4.2.1. The Companies commonly encounter environmental contamination on properties 

in the ordinary course of installing, repairing, replacing, and maintaining their 
assets.  These encounters increase the Companies’ costs as they incur expenses 
associated with specialized workers, personal protective equipment, soil sampling, 
disposal of contaminants, or other required safety measures. 

4.2.2.  The potential costs of being found liable for an environmental issue are quite 
material 

5. Operational Risk 
5.1. The ownership, operation, and maintenance of electric transmission property is 

inherently hazardous.  
5.2. The Companies are at risk of being held liable for a physical accident, such as a 

helicopter crash, personal injury, automobile accident, or other damage. 
5.3. Insurance mitigates, but does not completely eliminate, this risk. 

5.3.1. Insurance market restrictions generally prevent the TOs from fully insuring 
against this risk. 

5.3.2. The TOs may not be able to recover insurance deductibles through rates.   
5.3.3. Insurers may not be able to fulfill their obligations.   
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Washington, D.C. 20549

Form 10-K

☒ ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934

For the fiscal year ended December 31, 2020
Or

☐ TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
For the transition period from           to           

Commission File No. 001-37660

Avangrid, Inc.
(Exact name of registrant as specified in its charter)

Securities registered pursuant to Section 12(b) of the Act:

New York 14-1798693
(State or other jurisdiction of incorporation or organization) (I.R.S. Employer Identification No.)

180 Marsh Hill Road
Orange, Connecticut 06477

(Address of principal executive offices) (Zip Code)

Registrant’s telephone number, including area code: (207) 629-1190
Securities registered pursuant to Section 12(b) of the Act:

Title of each class Trading Symbol Name of exchange on which registered
Common Stock, par value $0.01 per share AGR New York Stock Exchange

Securities registered pursuant to Section 12(g) of the Act: None
Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Act.     Yes  ☒    No  ☐ 
Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or 15(d) of the Exchange Act.     Yes  ☐    No  ☒
Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during the preceding 12 months (or for
such shorter period that the registrant was required to file such reports), and (2) has been subject to such filing requirements for the past 90 days.     Yes   ý    No  ☐
Indicate by check mark whether the registrant has submitted electronically every Interactive Data File required to be submitted pursuant to Rule 405 of Regulation S-T (§232.405 of this chapter)
during the preceding 12 months (or for such shorter period that the registrant was required to submit such files).     Yes  ☒    No  ☐
Indicate  by  check  mark  whether  the  registrant  is  a  large  accelerated  filer,  an  accelerated  filer,  a  non-accelerated  filer,  a  smaller  reporting  company,  or  emerging  growth  company.  See  the
definitions of “large accelerated filer,” “accelerated filer,” “smaller reporting company,” and “emerging growth company” in Rule 12b-2 of the Exchange Act.
Large Accelerated Filer ☒ Accelerated Filer ☐

Non-accelerated Filer ☐ Smaller Reporting Company ☐

Emerging Growth Company ☐  

If  an  emerging  growth  company,  indicate  by  check  mark  if  the  registrant  has  elected  not  to  use  the  extended  transition  period  for  complying  with  any  new or  revised  financial  accounting
standards provided pursuant to Section 13(a) of the Exchange Act.   ☐
Indicate by check mark whether the registrant has filed a report on and attestation to its management’s assessment of the effectiveness of its internal control over financial reporting under
Section 404(b) of the Sarbanes-Oxley Act (15 U.S.C. 7262(b)) by the registered public accounting firm that prepared or issued its audit report.  ☒
Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).     Yes  ☐    No  ☒
The aggregate market value of the Avangrid, Inc.’s voting stock held by non-affiliates, computed by reference to the price at which the common equity was last sold as of the last business day of
Avangrid, Inc.’s most recently completed second fiscal quarter (June 30, 2020) was $2,374 million based on a closing sales price of $41.98 per share.
Indicate the number of shares outstanding of each of the registrant’s  classes of common stock,  as of the latest  practicable date:  309,371,591 shares of common stock,  par value $0.01,  were
outstanding as of February 26, 2021.
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Portions of the documents listed below have been incorporated by reference into the indicated parts of this report, as specified in the responses to the item numbers involved.
Designated portions of the Proxy Statement relating to the 2021 Annual Meeting of the Shareholders are incorporated by reference into Part III to the extent described therein.
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Information  about  AVANGRID’s  environmental,  social  and  governance  performance  and  sustainability  reporting  is  also  available  on  our  website
www.avangrid.com. under the heading “Sustainability.” Information contained on our website is not incorporated herein.

The Company may use its  website and/or social  media outlets,  such as Facebook and Twitter,  as distribution channels of material  company information.
Financial and other important information regarding the Company is routinely posted on and accessible through the Company’s website at www.avangrid.com, its
Facebook page at https://www.facebook.com/Avangrid/ and its Twitter account @AVANGRID. In addition, you may automatically receive email alerts and other
information about the Company when you enroll your email address by visiting the Investor Relations section of www.avangrid.com.

Item 1A. Risk Factors

PNMR Merger Risk Factors

There is no assurance when or if the proposed PNMR Merger will be completed.

Completion of the proposed Merger is subject to the satisfaction or waiver of a number of conditions as set forth in the Merger Agreement, including certain
regulatory approvals and other customary closing conditions. There can be no assurance that the conditions to completion of the proposed Merger will be satisfied
or waived or that other events will not intervene to delay or result in the failure to close the proposed Merger. In addition, each of AVANGRID and PNMR may
unilaterally terminate the Merger Agreement under certain circumstances set forth in the Merger Agreement, and AVANGRID and PNMR may agree at any time
to terminate the Merger Agreement, even though PNMR's shareholders have already approved the proposed Merger and the other transactions contemplated by the
Merger  Agreement.  The  Merger  Agreement  provides  for  certain  customary  termination  rights.  If  we  were  to  terminate  the  Merger  Agreement  under  certain
circumstances, we could incur significant costs (including, without limitation, the payment of the termination fee and out-of-pocket fees and expenses).

AVANGRID and PNMR may be unable to obtain the regulatory approvals required to complete the proposed Merger.

In addition to other conditions set forth in the Merger Agreement, completion of the proposed Merger is conditioned upon the receipt of various state and
U.S. federal regulatory approvals including, but not limited to, approval by the Public Utility Commission of Texas, or PUCT, the New Mexico Public Regulation
Commission, or NMPRC, the FERC, the Federal Communications Commission, or FCC, the Committee on Foreign Investment in the United States, or CFIUS, the
Nuclear  Regulatory  Commission,  or  NRC,  and  under  the  Hart-Scott-Rodino  Antitrust  Improvements  Act  of  1976.  AVANGRID and  PNMR have  made  or  will
make various  filings  and submissions  and are  pursuing  all  required  consents,  orders  and approvals  in  accordance  with  the  Merger  Agreement.  These  consents,
orders and approvals may impose conditions on or require divestitures relating to the divisions, operations or assets of AVANGRID and PNMR or may impose
requirements, limitations or costs or place restrictions on the conduct of the combined company’s business, and if such consents, orders and approvals require an
extended period of time to be obtained, such extended period of time could increase the chance that an event occurs that constitutes a material adverse effect with
respect to PNMR and thereby may allow AVANGRID an opportunity not to consummate the proposed Merger. Such extended period of time also may increase
the chance that other adverse effects with respect to AVANGRID or PNMR could occur, such as the loss of key personnel.

The  Merger  Agreement  requires  AVANGRID  and  PNMR,  among  other  things,  to  accept  conditions,  divestitures,  requirements,  limitations,  costs  or
restrictions  that  may  be  imposed  by  regulatory  entities,  subject  to  the  burdensome  effect  provisions  in  the  Merger  Agreement.  Such  conditions,  divestitures,
requirements, limitations, costs or restrictions may jeopardize or delay consummation of the proposed Merger, reduce the benefits that may be achieved from the
proposed Merger or result in the abandonment of the proposed Merger. Further, no assurance can be given that the required consents, orders and approvals will be
obtained or that the required conditions to closing the proposed Merger will be satisfied, and, even if all such consents, orders and approvals are obtained and such
conditions are satisfied, no assurance can be given as to the terms, conditions and timing of such consents, orders and approvals.

The announcement and pendency of the proposed Merger could have an adverse effect on AVANGRID’s businesses, results of operations, financial condition,
cash flows or the market value of AVANGRID’s common stock and debt securities.

The announcement and pendency of the proposed Merger could disrupt AVANGRID’s businesses, and uncertainty about the effect of the proposed Merger
may have  an  adverse  effect  on  AVANGRID or  the  combined  company following  the  proposed  Merger.  AVANGRID’s  employees  may experience  uncertainty
regarding their roles after the proposed Merger, for example, employees may depart either before or after the completion of the proposed Merger because of such
uncertainty and issues relating to the difficulty of coordination or a desire not to remain following the proposed Merger; and the pendency of the proposed Merger
may  adversely  affect  AVANGRID’s  ability  to  retain,  recruit  and  motivate  key  personnel.  Additionally,  the  attention  of  AVANGRID’s  management  may  be
directed towards the completion of the proposed Merger including obtaining regulatory approvals and other transaction-related considerations and may be diverted
from the day-to-day business operations

23

 Exhibit NYT-0004
           Page 2 of 36

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



of  AVANGRID and  matters  related  to  the  proposed  Merger  may  require  commitments  of  time  and  resources  that  could  otherwise  have  been  devoted  to  other
opportunities  that  might  have  been  beneficial  to  AVANGRID.  Additionally,  the  Merger  Agreement  requires  AVANGRID to  obtain  PNMR’s  consent  prior  to
taking certain specified actions while the proposed Merger is pending. These restrictions may prevent AVANGRID and PNMR from pursuing otherwise attractive
business opportunities and executing certain of its business strategies prior to the consummation of the proposed Merger. Further, the proposed Merger may give
rise to potential liabilities, including as a result of pending and future shareholder lawsuits relating to the proposed Merger. Any of these matters could adversely
affect the businesses of, or harm the results of operations, financial condition or cash flows of AVANGRID and the market value of AVANGRID common stock
and debt securities.

AVANGRID will incur substantial transaction fees and costs in connection with the proposed PNMR Merger.

AVANGRID has incurred, and expects to incur additional, material non-recurring expenses in connection with the proposed Merger and consummation of
the  transactions  contemplated  by  the  Merger  Agreement.  Additional  unanticipated  costs  may  be  incurred  in  the  course  of  coordinating  the  businesses  of
AVANGRID and PNMR after consummation of the proposed Merger. Even if the proposed Merger is not consummated, AVANGRID may need to pay certain
pre-tax costs relating to the proposed Merger incurred prior to the date the proposed Merger was abandoned, such as legal, accounting, financial advisory and filing
fees.  Additionally,  if  the  proposed  Merger  is  not  consummated  within  the  expected  timeframe,  such  delay  may  materially  adversely  affect  the  benefits  that
AVANGRID may achieve as a result of the proposed Merger and could result in additional pre-tax transaction costs, loss of revenue or other effects associated
with uncertainty about the proposed Merger. Satisfying the conditions to, and consummation of, the proposed Merger may take longer than, and could cost more
than, AVANGRID expects.

AVANGRID may be unable to integrate PNMR successfully, and AVANGRID may not experience the growth being sought from the proposed Merger.

AVANGRID and PNMR have operated and, until the consummation of the proposed Merger will continue to operate, independently. Coordinating certain
aspects  of  the  operations  and  personnel  of  PNMR  with  AVANGRID  after  the  consummation  of  the  proposed  Merger  will  involve  complex  operational,
technological and personnel-related challenges, which may be made more difficult in light of the COVID-19 pandemic. This process will be time-consuming and
expensive,  may  disrupt  the  businesses  of  either  or  both  of  the  companies  and  may  reduce  the  growth  opportunities  sought  from  the  Merger.  The  potential
difficulties, and resulting costs and delays, include examples such as:

• managing a larger combined company;
• coordinating corporate and administrative infrastructures;
• unanticipated issues in coordinating information technology, communications, administration and other systems;
• difficulty addressing possible differences in corporate cultures and management philosophies;
• unforeseen and unexpected liabilities related to the proposed Merger or PNMR’s business; and
• a deterioration of credit ratings.

While  AVANGRID can refuse  to  consummate  the  proposed Merger  if  there  is  a  material  adverse  effect  (as  defined in  the  Merger  Agreement)  affecting
PNMR prior to the consummation of the proposed Merger,  certain types of changes do not permit AVANGRID to refuse to consummate the proposed Merger,
even if such changes would have a material adverse effect on PNMR. If adverse changes occur but AVANGRID must still consummate the proposed Merger, the
market  price  of  AVANGRID  common  stock  may  suffer.  There  can  be  no  assurance  that,  if  the  proposed  Merger  is  not  consummated,  these  risks  will  not
materialize and will not materially adversely affect the business and financial results of AVANGRID.

AVANGRID may be materially adversely affected by negative publicity related to the proposed PNMR Merger and in connection with other matters.

From time to time, political and public sentiment in connection with the proposed Merger and in connection with other matters may result in a significant
amount of adverse press coverage and other adverse public statements affecting AVANGRID. Adverse press coverage and other adverse statements, whether or
not driven by political or public sentiment, may also result in investigations by regulators, legislators and law enforcement officials or in legal claims. Responding
to  these  investigations  and  lawsuits,  regardless  of  the  ultimate  outcome  of  the  proceeding,  can  divert  the  time  and  effort  of  senior  management  from  the
management of AVANGRID’s businesses. Addressing any adverse publicity, governmental scrutiny or enforcement or other legal proceedings is time consuming
and expensive and, regardless of the factual basis for the assertions being made, can have a negative impact on the reputation of AVANGRID, on the morale and
performance of  its  employees  and on its  relationship  with regulators.  It  may also have a  negative  impact  on AVANGRID’s ability  to  take timely  advantage of
various business and market opportunities. The direct and indirect effects of negative publicity, and the demands of responding to and addressing it, may have a
material adverse effect on AVANGRID’s business, financial condition, results of operations and cash flows and the market value of AVANGRID common stock
and debt securities.

24

 Exhibit NYT-0004
           Page 3 of 36

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Failure by PNMR to successfully execute its business strategy and objectives may materially adversely affect the future results of the combined company and,
consequently, the market value of AVANGRID’s common stock and debt securities.

The success of the Merger will depend, in part, on the ability of PNMR to successfully execute its business strategy, including delivering electricity in a safe
and  reliable  manner,  minimizing  service  interruptions  and  investing  in  its  transmission  and  distribution  infrastructure  to  maintain  its  system,  serve  its  growing
customer base with a modernized grid and support energy production. These objectives are capital intensive. If PNMR is not able to achieve these objectives, is not
able  to  achieve  these  objectives  on a  timely  basis,  or  otherwise  fails  to  perform in  accordance  with  AVANGRID’s expectations,  the  anticipated  benefits  of  the
Merger  may  not  be  realized  fully  or  at  all,  and  the  Merger  may  materially  adversely  affect  the  results  of  operations,  financial  condition  and  prospects  of  the
combined company and, consequently, the market value of AVANGRID common stock and debt securities.

The  market  value  of  AVANGRID  common  stock  could  decline  if  its  existing  shareholders  sell  large  amounts  of  its  common  stock  in  anticipation  of  or
following the PNMR Merger, and the market prices of AVANGRID common stock and debt securities may be affected by factors following the Merger that are
different from those affecting the market prices for AVANGRID’s common stock and debt securities prior to the Merger.

Current shareholders of AVANGRID may not wish to continue to invest in the combined company, or may wish to reduce their investment in the combined
company, for a number of reasons, which may include loss of confidence in the ability of the combined company to execute its business strategies, to comply with
institutional  investing  guidelines  or  to  increase  diversification.  If,  before  or  following  the  Merger,  large  amounts  of  AVANGRID common  stock  are  sold,  the
market  price  of  its  common  stock  could  decline.  If  the  Merger  is  consummated,  the  risks  associated  with  the  combined  company  may  affect  the  results  of
operations of the combined company and the market prices of AVANGRID common stock and debt securities following the Merger differently than they affected
such results of operations and market prices prior to the Merger. Additionally, the results of operations of the combined company may be affected by additional or
different risks than those that currently affect the results of operations of AVANGRID. Any of the foregoing matters could materially adversely affect the market
prices of AVANGRID common stock and debt securities following the Merger.

The PNMR Merger may not positively affect AVANGRID’s results of operations and/or may cause a decrease in its earnings per share, which may negatively
affect the market price of AVANGRID common stock and debt securities.

AVANGRID  anticipates  that  the  Merger,  if  consummated  on  the  terms,  will  have  a  positive  impact  on  its  consolidated  results  of  operations.  This
expectation is based on current market conditions and is subject to a number of assumptions, estimates, projections and other uncertainties, including assumptions
regarding the results of operations of the combined company after the Merger, and the financing necessary to fund the Merger Consideration. This expectation also
assumes that  PNMR will  perform in accordance with AVANGRID’s expectations,  and there can be no assurance that this will  occur.  In addition, AVANGRID
may encounter additional transaction costs and costs to manage its investment in PNMR, may fail to realize some or any of the benefits anticipated in the Merger,
may be subject to currently unknown liabilities as a result of the Merger, or may be subject to other factors that affect preliminary estimates. As a result, there can
be no assurance that the Merger will positively impact AVANGRID’s results of operations, and it is possible that the Merger may have an adverse effect, which
could be material, on AVANGRID’s results of operations, financial condition and prospects and/or may cause its earnings per share to decrease, any of which may
materially adversely affect the market price of AVANGRID common stock and debt securities.

AVANGRID may incur additional indebtedness in connection with the PNMR Merger. As a result, it may be more difficult for AVANGRID to pay or refinance
its debts or take other actions, and AVANGRID may need to divert cash to fund debt service payments.

AVANGRID may incur significant additional indebtedness to finance the Merger Consideration and related transaction costs. AVANGRID expects to fund
all  or a portion of the Merger Consideration through sales of its common stock and, possibly,  other equity securities,  and to the extent it  is unable to do so the
amount of indebtedness it may incur to finance the Merger and associated transaction costs will likely increase, perhaps substantially. If AVANGRID is required to
obtain more debt financing than anticipated to finance the Merger Consideration and associated transaction costs, whether through the issuance of debt securities or
borrowings  under  the  committed  financing  or  otherwise,  the  required  regulatory  approvals  to  complete  the  Merger  may  be  more  difficult  to  obtain  and  the
combined company’s credit ratings and ability to service its debt could be materially adversely affected. The increase in AVANGRID’s debt service obligations
resulting from this additional indebtedness could have a material adverse effect on the results of operations, financial condition and prospects of AVANGRID.
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AVANGRID’s increased indebtedness could:
• make it more difficult and/or costly for AVANGRID to pay or refinance its debts as they become due, particularly during adverse economic and industry

conditions, because a decrease in revenues or increase in costs could cause cash flow from operations to be insufficient to make scheduled debt service
payments;

• limit AVANGRID’s flexibility to pursue other strategic opportunities or react to changes in its business and the industry sectors in which it operates and,
consequently, put AVANGRID at a competitive disadvantage to its competitors that have less debt;

• require a substantial portion of AVANGRID’s available cash to be used for debt service payments, thereby reducing the availability of its cash to fund
working  capital,  capital  expenditures,  development  projects,  acquisitions,  dividend  payments  and  other  general  corporate  purposes,  which  could  harm
AVANGRID’s prospects for growth and the market price of its common stock and debt securities, among other things;

• result in a downgrade in the credit ratings on AVANGRID’s indebtedness, which could limit AVANGRID’s ability to borrow additional funds, increase
the interest rates under its credit facilities and under any new indebtedness it may incur, and reduce the trading prices of its outstanding debt securities and
common stock;

• make it more difficult for AVANGRID to raise capital to fund working capital, make capital expenditures, pay dividends, pursue strategic initiatives or
for other purposes;

• result  in  higher  interest  expense  in  the  event  of  increases  in  interest  rates  on  AVANGRID’s  current  or  future  borrowings  subject  to  variable  rates  of
interest; and

• require that additional materially adverse terms, conditions or covenants be placed on AVANGRID under its debt instruments.

Based on the current and expected results of operations and financial condition of AVANGRID and its subsidiaries, AVANGRID believes that its cash flow
from operations, together with the proceeds from borrowings, issuances of debt securities in the capital markets, distributions from its equity method investments,
project financing and equity sales (including tax equity and partnering in joint ventures) will  generate sufficient cash on a consolidated basis to make all  of the
principal  and  interest  payments  when  such  payments  are  due  under  AVANGRID’s  and  its  current  subsidiaries’  existing  credit  facilities,  indentures  and  other
instruments governing its outstanding indebtedness and under the indebtedness incurred to fund the Merger Consideration. However, AVANGRID’s expectation is
subject to numerous estimates, assumptions and uncertainties, and there can be no assurance that AVANGRID will be able to repay or refinance such borrowings
and obligations when due. PNMR and its subsidiaries will not guarantee any indebtedness of AVANGRID, nor will any of them have any obligation to provide
funds, whether in the form of dividends, loans or otherwise, to enable AVANGRID and its other subsidiaries to make required debt service payments. As a result,
the Merger may substantially increase AVANGRID’s debt service obligations without any assurance that AVANGRID will receive any cash from PNMR or any of
its subsidiaries to assist AVANGRID in servicing its indebtedness or other cash needs.

The Merger will increase our goodwill and other intangible assets.

Following the  Merger,  we may have  a  significant  amount  of  goodwill  and other  intangible  assets  on our  consolidated  financial  statements  that  could  be
subject to impairment based upon future adverse changes in our business or prospects.  The impairment of any goodwill  and other intangible assets may have a
negative impact on our consolidated results of operations.

Any litigation  filed  against  PNMR and  the  members  of  the  PNMR board  of  directors  could  result  in  the  payment  of  damages  following  completion  of  the
Merger or prevent or delay completion of the Merger.

In connection with the Merger, purported shareholders of PNMR have filed lawsuits against PNMR and the members of the PNMR board of directors under
the federal securities laws, challenging the adequacy of the disclosures made in PNMR’s proxy statement in connection with the Merger or otherwise.

The outcome of any such litigation is uncertain. If a dismissal is not granted or a settlement is not reached, the lawsuits could prevent or delay completion of
the  Merger  and  result  in  substantial  costs  to  AVANGRID,  including  any  costs  associated  with  indemnification  of  PNMR's  directors  and  officers.  Additional
lawsuits may be filed against PNMR or the directors and officers of PNMR in connection with the Merger. The defense or settlement of any lawsuit or claim that
remains unresolved at the time the Merger is consummated may adversely affect the combined company’s business, financial condition, results of operations and
cash flows.

The impact of severe weather conditions could negatively affect PNMR.

PNMR has large networks of electric transmission and distribution facilities.  Weather conditions in the U.S. Southwest region and Texas vary and could
contribute to severe weather conditions, such as wildfires or the recent severe winter weather events in Texas, in or near PNMR’s service territories. While PNMR
may  take  certain  proactive  steps  to  mitigate  the  risks  caused  by  severe  weather  conditions,  such  risks  are  always  present  and  PNMR could  be  held  liable  for
damages incurred as a result of severe weather conditions or as a result of wildfires caused, or allegedly caused, by their transmission and distribution
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systems.  In  addition,  wildfires  could  cause  damage  to  PNMR’s  assets  that  could  result  in  loss  of  service  to  customers  or  make  it  difficult  to  supply  power  in
sufficient quantities to meet customer needs. These events could adversely affect PNMR and may materially adversely affect the results of operations, financial
condition and prospects of the combined company and, consequently, the market value of AVANGRID’s common stock and debt securities.

Costs of decommissioning, remediation and restoration of nuclear and fossil-fueled power plants, as well as reclamation of related coal mines, could exceed
the estimates of PNMR as well as the amounts PNMR recovers from its ratepayers, which could negatively impact PNMR.

PNMR has interests in a nuclear power plant, two coal-fired power plants and several natural gas-fired power plants and is obligated to pay its share of the
costs to decommission these facilities. PNMR is also obligated to pay for its share of the costs of reclamation of the mines that supply coal to the coal-fired power
plants. Likewise, other owners or participants are responsible for their shares of the decommissioning and reclamation obligations and it is important to PNMR that
those parties fulfill their obligations. Rates charged by PNMR to its customers, as approved by the NMPRC, include a provision for recovery of certain costs of
decommissioning, remediation, reclamation and restoration. The NMPRC has established a cap on the amount of costs for the final reclamation of the surface coal
mines that  may be recovered from customers.  PNMR records estimated liabilities  for  its  share of  the legal  obligations for  decommissioning and reclamation in
accordance with GAAP. These estimates include many assumptions about future events and are inherently imprecise. In the event the costs to decommission those
facilities or to reclaim the mines serving the plants exceed current estimates, or if amounts are not approved for recovery by the NMPRC, they could materially and
adversely  affect  PNMR  and  may  materially  adversely  affect  the  results  of  operations,  financial  condition  and  prospects  of  the  combined  company  and,
consequently, the market value of AVANGRID’s common stock and debt securities.

The costs  of  decommissioning  any nuclear  or  fossil  power  plant  are  substantial.  PNMR is  responsible  for  all  decommissioning  obligations  related  to  its
entire proportionate interest in Palo Verde Nuclear Generating Station, or PVNGS, San Juan Generating Station, or SJGS, and Four Corners Power Plant, or FCPP,
including portions under lease both during and after termination of the leases, other than amounts after the consummation of PNMR’s sale of its interest in the Four
Corners Power Plant (assuming that transaction closes pursuant to the purchase and sale agreement on December 31, 2024). A delay or termination of the sale of
PNMR's interest in the FCPP could have a negative impact on AVAGRID's sustainability reputation.

PNMR maintains trust funds and escrow accounts designed to provide adequate financial resources for decommissioning PVNGS, SJGS and FCPP and for
reclamation  of  the  coal  mines  serving  SJGS  and  FCPP  at  the  end  of  their  expected  lives.  However,  because  the  funds  and  accounts  grow  over  time  to  meet
decommissioning and reclamation responsibilities, if the PVNGS, SJGS or FCPP units are decommissioned before their planned dates or the coal mines are shut
down  sooner  than  expected,  these  funds  may  prove  to  be  insufficient,  which  may  materially  adversely  affect  the  results  of  operations,  financial  condition  and
prospects of the combined company and, consequently, the market value of AVANGRID’s common stock and debt securities.

There are inherent risks in the ownership and operation of nuclear facilities.

While PNMR does not operate PVNGS, PNMR has an indirect 10.2% undivided interest in PVNGS, including interests in Units 1 and 2 held under leases.
PVNGS is subject to environmental, health, and financial risks, including, but not limited to, the ability to obtain adequate supplies of nuclear fuel and water, the
ability  to  dispose  of  spent  nuclear  fuel,  decommissioning  of  the  plant,  securing  the  facilities  against  possible  terrorist  attacks,  and  unscheduled  outages  due  to
equipment failures.

The NRC has broad authority under federal law to impose licensing and safety-related requirements for the operation of nuclear generation facilities. Events
at nuclear facilities of other operators or which impact the industry generally may lead the NRC to impose additional requirements and regulations on all nuclear
generation facilities,  including PVNGS. A major  incident  at  a  nuclear  facility  anywhere in the world could cause the NRC to limit  or  prohibit  the operation or
licensing of any domestic nuclear unit and to promulgate new regulations that could require significant capital expenditures and/or increase operating costs.

In the event of noncompliance with its requirements, the NRC has the authority to impose a progressively increasing inspection regime that could ultimately
result  in  the  shutdown  of  a  unit,  civil  penalties  or  both,  depending  upon  the  NRC’s  assessment  of  the  severity  of  the  situation,  until  compliance  is  achieved.
Increased  costs  resulting  from  penalties,  a  heightened  level  of  scrutiny,  and/or  implementation  of  plans  to  achieve  compliance  with  NRC  requirements  could
adversely affect the financial condition, results of operations, and cash flows of PNMR. Although PNMR has no reason to anticipate a serious nuclear incident at
PVNGS, if an incident did occur, it could materially and adversely affect PNMR and may materially adversely affect the results of operations, financial condition
and prospects of the combined company and, consequently, the market value of AVANGRID’s common stock and debt securities.
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Strategic Risk Factors

The success of AVANGRID depends on achieving our strategic objectives, which may be through acquisitions, joint ventures, dispositions and restructurings
and failure to achieve these objectives could adversely affect our business, financial condition and prospects.

We are continuously reviewing the alternatives available to ensure that we meet our strategic objectives, which include, among other things, acquisitions,
joint  ventures,  dispositions  and  restructuring.  With  respect  to  potential  acquisitions,  joint  ventures  and  restructuring  activities,  we  may  not  achieve  expected
returns, cost savings and other benefits as a result of various factors including integration and collaboration challenges such as personnel and technology. We also
may participate in joint ventures with other companies or enterprises in various markets, including joint ventures where we may have a lesser degree of control
over  the  business  operations,  which  may  expose  us  to  additional  operational,  financial,  legal  or  compliance  risks.  We  also  continue  to  evaluate  the  potential
disposition of assets and businesses that may no longer help us meet our objectives or sell a stake of these assets as a way of maximizing the value of AVANGRID.
When we decide to sell assets or a business, we may encounter difficulty in finding buyers or executing alternative exit strategies on acceptable terms in a timely
manner, which could delay the accomplishment of our strategic objectives or be on terms less favorable than we anticipated.

We expect to invest in development opportunities in all segments of AVANGRID, but such opportunities may not be successful, projects may not commence
operation as scheduled and/or within budget or at all, which could have an adverse effect on our business, financial condition and prospects.

We are pursuing additional development investment opportunities related to all segments of AVANGRID with a particular focus on additional opportunities
in electric transmission, renewable energy generation and interconnections to generating resources. The development, construction and expansion of such projects
involve  numerous  risks.  Various  factors  could  result  in  increased  costs  or  result  in  delays  or  cancellation  of  these  projects.  Risks  include  regulatory  approval
processes, permitting, new legislation, citizen referendums or ballot initiatives, economic events, foreign currency risk, environmental and community concerns,
negative publicity, design and siting issues, difficulties in obtaining required rights of way, construction delays and cost overruns, including delays in equipment
deliveries, particularly of wind turbines or transformers, severe weather, competition from incumbent facilities and other entities, and actions of strategic partners.
There may be delays or unexpected developments in completing current and future construction projects. For example, we have spent approximately $180 million
and  expect  to  invest  approximately  $1  billion  in  our  NECEC  project.  Delays  in  the  regulatory  approval  and  permitting  process,  new  legislation  or  citizen
referendums  or  ballot  initiatives  impacting  or  challenging  the  necessary  approvals  and  permits,  and  cost  overruns  could  impact  our  ability  to  make  these
investments and have an adverse effect on the success of the NECEC project and our financial condition and prospects. While most of Renewables’ construction
projects are constructed under fixed-price and fixed-schedule contracts with construction and equipment suppliers,  these contracts provide for limitations on the
liability  of these contractors  to pay liquidated damages for  cost  overruns and construction delays.  These circumstances  could prevent  Renewables’  construction
projects from commencing operations or from meeting original expectations about how much electricity it will generate or the returns it will achieve. In addition,
for  Renewables’  projects  that  are  subject  to  PPAs,  substantial  delays  could  cause  defaults  under  the  PPAs,  which  generally  require  the  completion  of  project
construction by a certain date at specified performance levels. A delay resulting in a wind project failing to qualify for federal PTCs or ITCs could result in losses
that would be substantially greater than the amount of liquidated damages paid to Renewables.

Regulatory and Legislative Risk Factors

AVANGRID is subject to substantial regulation by federal, state and local regulatory agencies and our business, results of operations and prospects may be
adversely  affected  by  legislative  or  regulatory  changes,  as  well  as  liability  under,  or  any  future  inability  to  comply  with,  existing  or  future  regulations  or
requirements.

The operations of AVANGRID are subject to, and influenced by, complex and comprehensive federal, state and local regulation and legislation, including
regulations  promulgated  by  state  utility  commissions  and  the  FERC.  This  extensive  regulatory  and  legislative  framework  regulates  the  industries  in  which  our
subsidiaries  operate,  our  business  segments,  rates  for  our  products  and  services,  financings,  capital  structures,  cost  structures,  construction,  environmental
obligations,  development  and  operation  of  our  facilities,  acquisition,  disposal,  depreciation  and  amortization  of  facilities  and  other  assets,  service  reliability,
hedging, derivatives transactions and commodities trading.

The federal, state and local political and economic environment has had, and may in the future have, an adverse effect on regulatory decisions with negative
consequences  for  AVANGRID.  These  decisions  may  require  AVANGRID to  cancel,  reduce,  or  delay  planned  development  activities  or  other  planned  capital
expenditures or investments or otherwise incur costs that we may not be able to recover through rates.  We are unable to predict  future legislative or regulatory
changes, initiatives or interpretations, and there can be no assurance that we will be able to respond adequately or sufficiently quickly to such actions.
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AVANGRID is subject to the jurisdiction of various regulatory agencies including, but not limited to, the FERC, the NERC, the CFTC, the DOE and the
EPA.  Further,  Networks’  regulated  utilities  are  subject  to  the  jurisdiction  of  the  NYPSC,  the  MPUC,  the  New  York  State  Department  of  Environmental
Conservation, the Maine Department of Environmental Protection, the PURA, the CSC, the DEEP and the DPU. These regulatory agencies cover a wide range of
business activities, including, among other items the retail and wholesale rates for electric energy, the transmission and distribution of energy, the setting of tariffs
and rates including cost recovery clauses, procurement of electricity for Networks’ customers, and certain aspects of the siting, construction and transmission and
distribution systems. These regulatory agencies have the authority to initiate associated investigations or enforcement actions or impose penalties or disallowances,
which could be substantial.  Certain regulatory agencies have the authority to review and disallow recovery of costs that they consider excessive or imprudently
incurred and to determine the level of return that AVANGRID is permitted to earn on invested capital.

The regulatory process, which may be adversely affected by the political, regulatory, and economic environment in the states we operate in may limit our
earnings  and does  not  provide any assurance  with  respect  to  the  achievement  of  authorized or  other  earnings  levels.  The disallowance of  the  recovery  of  costs
incurred  by  us  or  a  decrease  in  the  rate  of  return  that  we  are  permitted  to  earn  on  our  invested  capital  could  have  a  material  adverse  effect  on  our  financial
condition. In addition, certain of these regulatory agencies also have the authority to audit  the management and operations of AVANGRID and its subsidiaries,
which could result in operational changes or adversely impact our financial condition. Such audits and post-audit work require the attention of our management and
employees and may divert their attention from other regulatory, operational or financial matters.

AVANGRID’s regulated utility operations may not be able to recover costs in a timely manner or at all or obtain a return on certain assets or invested capital
through base rates, cost recovery clauses, other regulatory mechanisms or otherwise.

Our regulated utilities are subject to periodic review of their rates and the retail rates charged to their customers through base rates and cost recovery clauses
which are subject to the jurisdiction of the NYPSC, MPUC, PURA and DPU, as applicable. New rate proceedings can be initiated by the utilities or the regulators
and are subject to review, modification and final authorization and implementation by the regulators. Networks’ regulated utilities’ business rate plans approved by
state  utility  regulators  limit  the  rates  Networks’  regulated  utilities  can  charge  their  customers.  The  rates  are  generally  designed  for,  but  do  not  guarantee,  the
recovery of Networks’ regulated utilities’ respective cost of service and the opportunity to earn a reasonable rate of Return on Equity, or ROE. Actual costs may
increase due to inflation or other factors and exceed levels provided for such costs in the rate plans for Networks’ regulated utilities. Utility regulators can initiate
proceedings  to  prohibit  Networks’  regulated  utilities  from  recovering  from  their  customers  the  cost  of  service  that  the  regulators  determine  to  have  been
imprudently  incurred.  Networks’  regulated  utilities  defer  for  future  recovery  certain  costs  including  major  storm  costs  and  environmental  costs.  Networks’
regulated subsidiaries could be denied recovery of certain costs, or deferred recovery pending the next general rate case, including denials or deferrals related to
major storm costs and construction expenditures. In some instances, denial of recovery may cause the regulated subsidiaries to record an impairment of assets. If
Networks’  regulated  utilities’  costs  are  not  fully  and  timely  recovered  through  the  rates  ultimately  approved  by  regulators,  our  financial  condition  could  be
adversely affected.

Current electric and gas rate plans of Networks’ regulated utilities include revenue decoupling mechanisms, or RDMs, and the provisions for the recovery of
energy costs, including reconciliation of the actual amount paid by such regulated utilities. There is no guarantee that such decoupling mechanisms or recovery and
reconciliation mechanism will apply in future rate proceedings.

There  are  pending  challenges  at  the  FERC  against  New  England  transmission  owners  (including  UI  and  CMP)  seeking  to  lower  the  ROE  that  these
transmission owners are allowed to receive for wholesale transmission service pursuant to the ISO-NE Open Access Transmission Tariff. Reductions to the ROE
adversely impact the revenues that Networks’ regulated utilities receive from wholesale transmission customers and could have a material effect on our financial
condition.

Changes in regulatory and/or legislative policy could negatively impact Networks’ transmission planning and cost allocation.

The  existing  FERC-approved  ISO-NE  transmission  tariff  allocates  the  costs  of  transmission  facilities  that  provide  regional  benefits  to  all  customers  of
participating transmission-owning utilities in New England. The FERC has issued rules requiring all RTOs and transmission owning utilities to make compliance
changes to their tariffs and contracts in order to further encourage the construction of transmission for generation, including renewable generation. Changes in RTO
tariffs,  transmission  owners’  agreements  or  legislative  policy,  or  implementation  of  these  new  FERC  planning  rules,  could  adversely  affect  our  transmission
planning and financial condition.
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AVANGRID’s  operating  subsidiaries’  purchases  and sales  of  energy  commodities  and related  transportation  and services  expose  us  to  potential  regulatory
risks that could have a material adverse effect on our business, and financial condition.

Under the EPAct 2005 and the Dodd-Frank Act, AVANGRID is subject to enhanced FERC and CFTC statutory authority to monitor certain segments of the
physical and financial energy commodities markets. Under these laws, the FERC and CFTC have promulgated regulations that have increased compliance costs
and  imposed  reporting  requirements  on  AVANGRID.  These  regulations  require  our  operating  subsidiaries  to  comply  with  certain  margin  requirements  for  our
over-the-counter derivative contracts with certain CFTC- or SEC-registered entities that require us to post cash collateral with respect to swap transactions,  that
could potentially have an adverse effect on our liquidity or our ability to hedge commodity or interest rate risks.

With regard to the physical purchases and sales of energy commodities, the physical trading of energy commodities and any related transportation and/or
hedging  activities  that  some  of  our  operating  subsidiaries  undertake,  our  operating  subsidiaries  are  required  to  follow  market-related  regulations  and  certain
reporting and other requirements enforced by the FERC, the CFTC and the SEC. Additionally,  to the extent that operating subsidiaries enter into transportation
contracts with natural gas pipelines or transmission contracts with electricity transmission providers that are subject to FERC regulation, the operating subsidiaries
are subject to FERC requirements related to the use of such transportation or transmission capacity. Any failure on the part of our operating subsidiaries to comply
with  the  regulations  and  policies  of  the  FERC,  the  CFTC  or  the  SEC  relating  to  the  physical  or  financial  trading  and  sales  of  natural  gas  or  other  energy
commodities, transportation or transmission of these energy commodities or trading or hedging of these commodities could result in the imposition of significant
civil and criminal penalties, which could have a material adverse effect on our business.

The increased cost of purchasing natural gas during periods in which natural gas prices have increased significantly could adversely impact our earnings and
cash flow

Our  regulated  utilities  are  permitted  to  recover  the  costs  of  natural  gas  purchased  for  customers.  Under  the  regulatory  body-approved  gas  cost  recovery
pricing mechanisms, the gas commodity charge portion of gas rates charged to customers may be adjusted upward on a periodic basis. If the cost of purchasing
natural gas increases and Networks’ regulated natural gas utilities are unable to recover these costs from its customers immediately, or at all, Networks may incur
increased costs associated with higher working capital requirements and/or realize increased costs. In addition, any increases in the cost of purchasing natural gas
may result in higher customer bad debt expense for uncollectible accounts and reduced sales volume and related margins due to lower customer consumption.

Climate related proceedings and legislation may result in the alteration of the public utility model in the state we operate in and could materially and adversely
impact our business and operations.

Clean  energy  and  emission  reduction  legislation,  proceedings,  or  executive  orders  have  been  issued  within  New  York,  Maine,  Connecticut  and
Massachusetts that, among other things, set renewable energy and carbon emission goals and create incentive programs for energy efficiency and renewable energy
programs. Additionally, new legislation can require significant change to the natural gas portion of AVANGRID including reduction in usage and restriction of the
expansion of natural gas within our territories. We are unable to predict the impact these law and actions may have on the operations of our subsidiaries in New
York, Maine, Connecticut and Massachusetts which could have an adverse effect on our business and financial condition.

Renewables relies in part on governmental policies that support utility-scale renewable energy. Any reductions to, or the elimination of, these governmental
mandates and incentives  or the imposition of additional  taxes or other assessments on renewable energy,  could adversely  impact  our growth prospects,  our
business and financial condition.

Renewables relies, in part, upon government policies that support the development and operation of utility-scale renewable energy projects and enhance the
economic  feasibility  of  these  projects.  The  federal  government  and  many  state  and  local  jurisdictions  have  policies  or  other  mechanisms  in  place,  such  as  tax
incentives  or  Renewable  Portfolio  Standards,  or  RPS,  that  support  the  sale  of  energy  from  utility-scale  renewable  energy  facilities.  Federal,  state  and  local
governments may review their policies and mechanisms that support renewable energy and take actions that would make them less conducive to the development
or operation of renewable energy facilities. Any reductions to, or the elimination of, governmental policies or other mechanisms that support renewable energy or
the  imposition  of  additional  taxes  or  other  assessments  on  renewable  energy,  could  result  in,  among  other  items,  the  lack  of  a  satisfactory  market  for  new
development, Renewables abandoning the development of new projects, a loss of Renewables’ investments in the projects and reduced project returns.

New tariffs imposed on imported goods may increase capital expense in projects and negatively impact expected returns.

Changes in tariffs may affect the final cost of a significant portion of capital expenses in projects, with renewable projects being more exposed. Tariffs have
been imposed in the recent years to imports of solar panels, aluminum and steel,
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among other goods or raw materials. Depending on the timing and contractual terms, tariff changes may have adverse impacts to the buyer of these goods which
could affect expected returns on approved projects.

Operational, Environmental, Social and Legal Risk Factors

AVANGRID is  subject  to  numerous  environmental  laws,  regulations  and  other  standards,  including  rules  and  regulations  with  respect  to  climate  change,
which could result in increased capital expenditures, operating costs and various liabilities, and could require us to cancel or delay planned projects or limit or
eliminate certain operations, all of which could have an adverse effect on our business and financial condition.

AVANGRID is subject to environmental laws and regulations, including, but not limited to, extensive federal, state and local environmental statutes, rules
and  regulations  relating  to  air  quality,  water  quality  and  usage,  climate  change,  emissions  of  greenhouse  gases,  waste  management,  hazardous  wastes,  wildlife
mortality  and  habitat  protection,  historical  artifact  preservation,  natural  resources  and  health  and  safety  that  could,  among  other  things,  prevent  or  delay  the
development  of  power  generation,  power  or  natural  gas  transmission,  or  other  infrastructure  projects,  restrict  the  output  of  some  existing  facilities,  limit  the
availability and use of some fuels required for the production of electricity, require additional pollution control equipment, and otherwise increase costs, increase
capital expenditures and limit or eliminate certain operations. There are significant costs associated with compliance with these environmental statutes, rules and
regulations, and those costs could be even more significant in the future as a result of new legislation. Violations of current or future laws, rules, regulations or
other standards could expose our subsidiaries to regulatory and legal proceedings, disputes with, and legal challenges by, third parties, and potentially significant
civil fines, criminal penalties and other sanctions.

Security breaches, acts of war or terrorism, grid disturbances or unauthorized access could negatively impact our business, financial condition and reputation.

Cyber  breaches,  acts  of  war  or  terrorism  or  grid  disturbances  resulting  from  internal  or  external  sources  could  target  our  facilities  or  our  information
technology systems. In the ordinary course of business, we maintain sensitive customer, employee, financial and system operating information and are required by
various  laws to  safeguard  this  information.  Cyber  or  physical  security  intrusions  could  potentially  lead  to  disabling  damage to  our  facilities  or  to  theft  and the
release  of  critical  operating  information  or  confidential  customer  or  employee  information,  which  could  adversely  affect  our  operations  and/or  reputation,  and
could result in significant costs, fines and litigation. Additionally, because our generation and transmission facilities are part of an interconnected regional grid, we
face the risk of blackout due to a disruption on a neighboring interconnected system. As threats evolve and grow increasingly more sophisticated, we may incur
significant  costs  to  upgrade  or  enhance  our  security  measures  to  protect  against  such  risks  and  we  may  face  difficulties  in  fully  anticipating  or  implementing
adequate preventive measures or mitigating potential harms.

A physical attack on our infrastructure could interfere with our normal business operations and affect our ability to control our transmission and distribution
assets. A physical security intrusion could potentially lead to theft and the release of critical operating information and could result in significant costs, fines and
litigation. Theft, vandalism or damages to our facilities and equipment can cause significant disruption to operations and can lead to operating losses.

The outbreak of COVID-19 and its impact on business and economic conditions could negatively affect our business, results of operations, financial condition,
cash flows and the trading value of our securities.

The  scale  and  scope  of  the  COVID-19  pandemic  and  the  impact  on  the  economy  and  financial  markets  could  adversely  affect  our  business,  financial
performance  and  results  of  operations.  We  have  not  yet  experienced  a  materially  adverse  impact  to  our  business,  results  of  operations  or  financial  condition,
however, given the uncertain scope and duration of the COVID-19 outbreak and its potential effects on our business, we currently cannot predict if there will be
materially adverse impacts to our business, results of operations or financial condition in the future. While the situation surrounding COVID-19 remains fluid and
its potential impact on AVANGRID is difficult to predict, the continued spread of the virus, availability of a vaccine and actions undertaken by national, regional,
and local governments and health officials  to contain COVID-19 or treat  its  effects could: impact customer demand for electricity  particularly from businesses,
commercial and industrial customers; cause us to experience an increase in costs as a result of our emergency measures, delayed payments from our customers and
uncollectable accounts; cause delays and disruptions in the availability and timely delivery of materials and components used in our operations; cause delays and
disruptions  in  the  supply  chain  resulting  in  disruptions  in  the  commercial  operation  dates  of  certain  projects  and impacting  qualification  criteria  for  certain  tax
credits and potential delay damages in our power purchase agreements; cause deterioration in credit quality of our counterparties, contractors or retail customers
that could result in credit losses; cause impairment of goodwill or long-lived assets and impact our ability to develop, construct and operate facilities; result in our
inability to meet the requirements of the covenants in our existing credit facilities, including covenants regarding the ratio of indebtedness to total capitalization;
cause  a  deterioration  in  our  financial  metrics  or  the  business  environment  that  impacts  our  credit  ratings;  cause  a  delay  in  the  permitting  process  of  certain
development  projects,  affecting  the  timing  of  final  investment  decisions  and  start  of  construction  dates;  cause  extended  remote  work,  which  could  harm
productivity, increase
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cybersecurity risk, strain our business continuity plans, give rise to claims by employees and otherwise negatively impact our business.

If  Networks’  electricity  and  natural  gas  transmission,  transportation  and  distribution  systems  do  not  operate  as  expected,  they  could  require  unplanned
expenditures, including the maintenance and refurbishment of Networks’ facilities, which could adversely affect our business and financial condition.

Networks’ ability  to operate  its  electricity  and natural  gas transmission,  transportation and distribution systems is  critical  to the financial  performance of
AVANGRID. The ongoing operation of Networks’ facilities involves risks customary to the electric and natural gas industry that include the breakdown, failure,
loss of use or destruction of Networks’ facilities, equipment or processes or the facilities, equipment or processes of third parties due to natural disasters, war or
acts of terrorism, operational and safety performance below expected levels, errors in the operation or maintenance of these facilities and the inability to transport
electricity  or  natural  gas  to  customers  in  an  efficient  manner.  Any  unexpected  failure,  including  failure  associated  with  breakdowns,  forced  outages  or  any
unanticipated  capital  expenditures,  accident,  failure  of  major  equipment,  shortage  of  or  inability  to  acquire  critical  replacement  or  spare  parts  could  result  in
reduced profitability, impacted cash flows, harm to our reputation or result in regulatory penalties.

Storing, transporting and distributing natural gas involves inherent risks that could cause us to incur significant costs that could adversely affect our business,
financial condition and reputation.

There are inherent hazards and operational risks in gas distribution activities, such as leaks, explosions and mechanical problems that could cause the loss of
human life, significant damage to property, environmental pollution and impairment of operations. The location of pipelines and storage facilities near populated
areas could increase the level of damages resulting from these risks. These incidents may subject us to litigation and administrative proceedings that could result in
substantial monetary judgments, fines or penalties and damage to our reputation.

If Renewables’ equipment is not available for operation, Renewables projects’ electricity generation and the revenue generated from its projects may fall below
expectations and adversely affect our financial condition.

The revenues generated by Renewables’ facilities depend upon the ability to maintain the working order of its projects. A natural disaster, severe weather,
accident,  failure  of  major  equipment,  failure  of  equipment  supplier  or  shortage  of  or  acquire  critical  replacement  of  spare  parts  not  held  in  inventory  or
maintenance services, including the failure of interconnection to available electricity transmission or distribution networks, could damage or require Renewables to
shut down its turbines, panels or related equipment and facilities, leading to decreases in electricity generation levels and revenues.

Renewables’ ability to generate revenue from renewable energy facilities depends on interconnecting utility and/or RTO rules, policies, procedures and FERC
tariffs that do not present restrictions to renewable project operations which could adversely impact our operations and financial condition.

If a transmission network connected to one or more generating facilities experiences outages or curtailments caused by interconnecting utility and/or RTO,
the affected projects  may lose revenue.  In addition,  certain  Renewables’  generation facilities  have agreements  that  may allow for economic curtailment  by off-
taker, which could negatively impact revenues. Furthermore, economic congestion on the transmission grid (for instance, a negative price difference between the
location where power is put on the grid by a project  and the location where power is taken off the grid by the project’s customer) in certain of the bulk power
markets  in  which  Renewables  operates  may  occur  and  its  businesses  may  be  responsible  for  those  congestion  costs.  Similarly,  negative  congestion  costs  may
require that the projects either not participate in the energy markets or bid and clear at negative prices which may require the projects to pay money to operate each
hour in which prices are negative. If such businesses were liable for such congestion costs or if the projects are required to pay money to operate in any given hour
when prices are negative, then our financial results could be adversely affected. Additionally, we are obligated to pay the FERC Tariff price, which can be adjusted
from time to time, for Renewables’ facilities interconnection agreements even if the project has been curtailed.

AVANGRID’s  subsidiaries  do  not  own all  the  land  on which  their  projects  are  located  and our  rights  may  be  subordinate  to  the  rights  of  lienholders  and
leaseholders, which could have an adverse effect on their business and financial condition.

Existing  and  future  projects  may be  located  on  land  occupied  under  long-term easements,  leases  and  rights  of  way.  The  ownership  interests  in  the  land
subject to these easements, leases and rights of way may be subject to mortgages securing loans or other liens and other easements, lease rights and rights of way of
third parties that were created previously. As a result,  some of these real property rights be subordinate to the rights of these third parties, and the rights of our
operating subsidiaries to use the land on which their projects are, or will be, located and their projects’ rights to such easements, leases and rights of way could be
lost or curtailed.
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AVANGRID and our subsidiaries face risks of strikes,  work stoppages or an inability to negotiate future collective bargaining agreements on commercially
reasonable terms which could have an adverse effect on our business and financial condition.

The majority  of  employees  at  Networks’  facilities  are  subject  to  collective  bargaining agreements  with various  unions.  Unionization activities,  including
votes for union certification, could occur among non-union employees. If union employees strike, participate in a work stoppage or slowdown or engage in other
forms  of  labor  strike  or  disruption,  our  subsidiaries  could  experience  reduced  power  generation  or  outages  if  replacement  labor  is  not  procured.  The  ability  to
procure such replacement labor or the ability to negotiate future collective bargaining agreements on commercially reasonable terms is uncertain.

Advances in technology and rate design initiatives could impair or eliminate AVANGRID’s competitive advantage or could result in customer defection, which
could have an adverse effect on our growth prospects, business and financial condition.

Legislative and regulatory initiatives  designed to reduce greenhouse gas emissions or limit  the effects  of global  warming and overall  climate change has
increased  the  development  of  new  technologies  for  renewable  energy, energy  efficiency  and  investment  to  make  those  technologies  more  efficient  and  cost
effective.  There  is  a  potential  that  new  technology  or  rate  design  incentives  could  adversely  affect  the  demand  for  services  of  our  regulated  subsidiaries  thus
impacting our revenues, such as distributed generation. Such emergence of alternative energy supply can result in customers relying on the power grid for limited
use  or  completely  abandoning  the  grid,  which  is  known  as  customer  defection.  Similarly,  future  investments  in  Networks  could  be  impacted  if  adequate  rate
making  does  not  fully  contemplate  the  characteristics  of  an  integrated  reliable  grid  from  a  unified  perspective,  regardless  of  customer  disconnection.  The
interoperability, integration and standard connection of these distributed energy devices and systems could place a burden on the system of Networks’ operating
subsidiaries, without adequately compensating them. The technology and techniques used in the production of electricity from renewable sources are constantly
evolving  and  becoming  more  complex.  In  order  to  maintain  its  competitiveness  and  expand  its  business,  Renewables  must  adjust  to  changes  in  technology
effectively and in a timely manner, which could impact our cash flow and/or reduce our profitability.

Business and Market Risk Factors

AVANGRID’s operations and power production may fall below expectations due to the impact of natural events, which could adversely affect our financial
condition and reputation.

Weather  conditions  influence  the  supply  and  demand  for  electricity,  natural  gas  and  other  fuels  and  affect  the  price  of  energy  and  energy-related
commodities.  Severe weather can result  in power outages,  bodily injury and property damage or affect  the availability of fuel and water.  Many of our facilities
could be at greater risk of damage should climate change produce unusual variations in temperature and weather patterns, resulting in more intense, frequent and
extreme weather events and conditions.

Recoverability  of  additional  costs  associated  with  restoration  and/or  repair  of  regulated  utilities  facilities  is  defined  within  their  respective  rate  decision.
Regulatory agencies have the authority to review and disallow recovery of costs that they consider excessive or imprudently incurred. Reliability metrics may be
negatively affected resulting in a potential negative rate adjustment or other imposed penalty. Our regulated utilities are subject to adverse publicity focused on the
reliability of their distribution services and the speed with which they are able to respond to electric outages, natural gas leaks and similar interruptions caused by
storm damage or other unanticipated events. Adverse publicity of this nature could harm our reputations and the reputations of our subsidiaries. Renewables can
incur damage to wind or solar equipment, either through natural events such as lightning strikes that damage blades or in-ground electrical systems used to collect
electricity  from turbines  or  panels;  or  may experience  production  shut-downs  or  delayed  restoration  of  production  during  extreme weather  conditions  resulting
from, among other things, icing on the blades or restricted access to sites.

If weather conditions are unfavorable or below production forecasts, Renewables projects’ electricity generation and the revenue generated from its projects
may fall below expectations and have an adverse effect on financial condition.

Changing weather patterns or lower than expected wind or solar resource could cause reductions in electricity generation at Renewables’ projects,  which
could negatively affect revenues. These events could vary production levels significantly from period to period, depending on the level of available resources. To
the extent that resources are not available at planned levels, the financial results from these facilities may be less than expected. Changing weather patterns could
also degrade equipment, components, and/or shorten interconnection and transmission facilities’ useful lives or increase maintenance costs.

Lower  prices  for  other  fuel  sources  may  reduce  the  demand  for  wind  and  solar  energy  development,  which  could  adversely  affect  Renewables’  growth
prospects and financial condition.

Wind and solar energy demand is affected by the price and availability of other fuels, including nuclear, coal, natural gas and oil, as well as other sources of
renewable energy. To the extent renewable energy, particularly wind and solar, becomes less
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cost-competitive due to reduced government targets,  increases in the costs,  new regulations,  incentives that  favor other forms of energy, cheaper alternatives or
otherwise, demand for renewable energy could decrease.

There are a limited number of purchasers of utility-scale quantities of electricity, which exposes Renewables’ utility-scale projects to additional risk that could
have an adverse effect on its business.

Since  the  transmission  and  distribution  of  electricity  is  highly  concentrated  in  most  jurisdictions,  there  are  a  limited  number  of  possible  purchasers  for
utility-scale quantities of electricity in a given geographic location, including transmission grid operators, state and investor-owned power companies, public utility
districts and cooperatives. As a result, there is a concentrated pool of potential buyers for electricity generated by Renewables’ businesses, which may restrict our
ability to negotiate favorable terms under new PPAs and could impact our ability to find new customers for the electricity generated by our generation facilities
should this  become necessary.  Renewables’  PPA portfolio  is  mostly contracted with low risk regulated utility  companies.  In the past  few years,  there  has been
increased participation from commercial and industrial customers. The higher long-term business risk profile of these companies results in increased credit risk.
Furthermore, if the financial condition of these utilities and/or power purchasers deteriorated or the RPS programs, climate change programs or other regulations to
which they are currently subject and that compel them to source renewable energy supplies change, demand for electricity produced by Renewables’ businesses
could be negatively impacted.

The benefits  of any warranties provided by the suppliers of equipment for Networks and Renewables’ projects may be limited by the ability  of a supplier to
satisfy  its  warranty  obligations,  or  if  the  term  of  the  warranty  has  expired  or  has  liability  limits  which  could  have  an  adverse  effect  on  our  business  and
financial condition.

Networks  and  Renewables  expect  to  benefit  from  various  warranties,  including  product  quality  and  performance  warranties,  provided  by  suppliers  in
connection with the purchase of equipment by our operating subsidiaries. The suppliers may fail to fulfill their warranty obligations, or the warranty may not be
sufficient to compensate for all losses or cover a particular defect. In addition, these warranties generally expire within two to five years after the date of equipment
delivery or commissioning and are subject to liability limits. If installation is delayed, the operating subsidiaries may lose all or a portion of the benefit of warranty.

Renewables’ revenue may be reduced upon expiration or early termination of PPAs if the market price of electricity decreases and Renewables is otherwise
unable to negotiate favorable pricing terms which could have a negative effect on our business and financial condition.

Renewables’  PPA portfolio  primarily  has  fixed or  otherwise  predetermined electricity  prices  for  the life  of  each PPA. A decrease  in the market  price  of
electricity could result in a decrease in revenues upon expiry or extension of a PPA. The majority of Renewables’ energy generation projects become merchant
upon the expiration of a PPA and are subject to market risks unless Renewables can negotiate an extension or replacement contract. If Renewables is not able to
secure a replacement contract with equivalent terms and conditions or otherwise obtain prices that permit operation of the related facility on a profitable basis, the
affected project may temporarily or permanently cease operations and trigger an asset value impairment.

Our risk management policies cannot fully eliminate the risk associated with some of our operating subsidiaries’ commodity trading and hedging activities,
which may result in significant losses and adversely impact our financial condition.

Our subsidiaries’ commodity trading and hedging activities are inherently uncertain and involve projections and estimates of factors that can be difficult to
predict such as future prices and demand for power and other energy-related commodities. In addition, Renewables has exposure to commodity price movements
through their  “natural”  long positions in electricity  in addition to proprietary trading and hedging activities.  We manage the exposure to risks of such activities
through  internal  risk  management  policies,  enforcement  of  established  risk  limits  and  risk  management  procedures  but  they  may  not  be  effective  and,  even  if
effective, cannot fully eliminate the risks associated with such activities.

Risk Factors Relating to Ownership of Our Common Stock

Iberdrola  exercises  significant  influence  over  AVANGRID,  and  its  interests  may  be  different  from  yours.  Additionally,  future  sales  or  issuances  of  our
common stock by Iberdrola could have a negative impact on the price of our common stock.

Iberdrola  owns  approximately  81.5% of  outstanding  shares  of  our  common  stock  and  will  be  able  to  exercise  significant  influence  over  AVANGRID’s
policies  and  affairs,  including  the  composition  of  our  board  of  directors  and  any  action  requiring  the  approval  of  our  shareholders,  including  the  adoption  of
amendments to the certificate of incorporation and bylaws and the approval of a merger or sale of substantially all of our assets, subject to applicable law and the
limitations set forth in the shareholder agreement to which we and Iberdrola are parties. The directors designated by Iberdrola may have significant authority to
effect decisions affecting our capital structure, including the issuance of additional capital stock, incurrence of additional indebtedness, the implementation of stock
repurchase programs and the decision of whether or not to declare dividends.

34

 Exhibit NYT-0004
           Page 13 of 36

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



The  interests  of  Iberdrola  may  conflict  with  the  interests  of  our  other  shareholders.  For  example,  Iberdrola  may  support  certain  long-term  strategies  or
objectives for us that may not be accretive to shareholders in the short term. The concentration of ownership may also delay, defer or even prevent a change in
control, even if such a change in control would benefit our other shareholders, and may make some transactions more difficult or impossible without the support of
Iberdrola. This significant concentration of share ownership may adversely affect the trading price for shares of our common stock because investors may perceive
disadvantages in owning stock in companies with shareholders who own significant percentages of a company’s outstanding stock.

Further, sales of our common stock by Iberdrola or the perception that sales may be made by it could significantly reduce the market price of shares of our
common stock. Even if Iberdrola does not sell a large number of shares of our common stock into the market, its right to transfer such shares may depress the price
of our common stock. Furthermore, pursuant to the shareholder agreement, Iberdrola is entitled to customary registration rights of our common stock, including the
right to choose the method by which the common stock is distributed, a choice as to the underwriter and fees and expenses to be borne by us. Iberdrola also retains
preemptive rights to protect against dilution in connection with issuances of equity by us. If Iberdrola exercises its registration rights and/or its preemptive rights,
the market price of shares of our common stock may be adversely affected. Additionally, being a controlled company, relevant risks materializing at the ultimate
parent level could have a negative impact on our share price, financial condition, credit ratings or reputation.

We have elected to take advantage of the “controlled company” exemption to the corporate governance rules for NYSE-listed companies, which could make
shares of our common stock less attractive to some investors or otherwise harm our stock price.

Under the rules of the NYSE, a company in which over 50% of the voting power is  held by an individual,  a  group or another company is  a  “controlled
company” and may elect to take advantage of certain exemptions to the corporate governance rules for NYSE-listed companies. AVANGRID has elected to take
advantage of these exemptions and, as a controlled company, is not required to have a majority of its board of directors be independent directors, a compensation
committee,  or to have such committees  be composed entirely of independent  directors,  and a nominating and corporate governance committee,  or to have such
committee composed entirely of independent directors. Because we are a “controlled company,” you will not have the same protections afforded to shareholders of
companies that are subject to all the corporate governance requirements of the NYSE without regard to the exemptions available for “controlled companies.” Our
status as a "controlled company" could make our shares of common stock less attractive to some investors or otherwise harm our stock price.

Our dividend policy is subject to the discretion of our board of directors and may be limited by our debt agreements and limitations under New York law.

Although we currently anticipate paying a regular quarterly dividend, any such determination to pay dividends is at the discretion of our board of directors
and dependent on conditions such as our financial condition, earnings, legal requirements, including limitations under New York law and other factors the board of
directors deem relevant. Our board of directors may, in its sole discretion, change the amount or frequency of dividends or discontinue the payment of dividends
entirely. For these reasons, investors may not be able to rely on dividends to receive a return on their investments.

AVANGRID may be unable to meet our financial obligations and to pay dividends on our common stock if  our subsidiaries are unable to pay dividends or
repay loans from us.

We are a holding company and, as such, have no revenue-generating operations of our own. We are dependent on dividends and the repayment of loans
from our subsidiaries and on external financings to provide the cash necessary to make future investments, service debt we have incurred, pay administrative costs
and  pay  dividends.  Our  subsidiaries  are  separate  legal  entities  and  have  no  independent  obligation  to  pay  dividends.  Our  regulated  utilities  are  restricted  by
regulatory  decision  from  paying  us  dividends  unless  a  minimum  equity-to-total  capital  ratio  is  maintained.  The  future  enactment  of  laws  or  regulations  may
prohibit  or  further  restrict  the  ability  of  our  subsidiaries  to  pay  upstream dividends  or  to  repay  funds.  In  addition,  in  the  event  of  a  subsidiary’s  liquidation  or
reorganization, our right to participate in a distribution of assets is subject to the prior claims of the subsidiary’s creditors. As a result, our ability to pay dividends
on our common stock and meet our financial obligations is reliant on the ability of our subsidiaries to generate sustained earnings and cash flows and pay dividends
to and repay loans from us.

General Risk Factors

If we are unable to implement and maintain effective internal control over financial reporting in the future, investors may lose confidence in the accuracy and
completeness of our financial reports and the trading price of our common stock may be negatively affected.

As a public company, we are subject to reporting, disclosure control and other obligations in accordance with applicable laws and rules adopted, and to be
adopted, by the SEC and the NYSE such as the requirement that our management to report on
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the effectiveness of our internal control over financial reporting and our independent registered public accounting firm to attest to the effectiveness of our internal
controls.  Our management  and other  personnel  devote  a  substantial  amount  of  time to these compliance  activities,  and if  we are  not  able  to  comply with these
requirements in a timely manner or if we are unable to conclude that our internal control over financial reporting is effective, our ability to accurately report our
cash flows,  results  of  operations  or  financial  condition could be inhibited and additional  financial  and management  resources  could be required.  Any failure  to
maintain internal control over financial reporting or if our independent registered public accounting firm determines the we have a material weakness or significant
deficiency in our internal  control  over financial  reporting,  could cause investors to lose confidence in the accuracy and completeness of our financial  reports,  a
decline  in  the  market  price  of  our  common stock,  or  subject  us  to  sanctions  or  investigations  by the  NYSE, the  SEC or  other  regulatory  authorities.  Failure  to
remedy any material weakness or significant deficiency in our internal control over financial reporting, or to implement or maintain other effective control systems
required of public companies, could also restrict our future access to the capital markets and reduce or eliminate the trading market for our common stock.

Changes  in  tax  laws,  as  well  as  judgments  and  estimates  used  in  the  determination  of  tax-related  asset  and  liability  amounts,  could  adversely  affect  our
financial condition.

Our provision for income taxes and reporting of tax-related assets and liabilities  require significant  judgments and the use of estimates.  Amounts of tax-
related assets and liabilities involve judgments and estimates of the timing and probability of recognition of income, deductions and tax credits, including, but not
limited to, estimates for potential adverse outcomes regarding tax positions that have been taken and the ability to utilize tax benefit  carryforwards,  such as net
operating loss, or NOL, and tax credit carryforwards. Actual income taxes could vary significantly from estimated amounts due to the future impacts of, among
other things, changes in tax laws, regulations and interpretations, our financial performance and results of operations.

Our investments and cash balances are subject to the risk of loss.

Our cash balances and the cash balances at our subsidiaries may be deposited in banks, may be invested in liquid securities such as commercial paper or
money market funds or may be deposited in a liquidity agreement in which we are a participant along with other affiliates of the Iberdrola Group. Bank deposits in
excess  of  federal  deposit  insurance  limits  would  be  subject  to  risks  in  the  counterparty  bank.  Liquid  securities  and  money  market  funds  are  subject  to  loss  of
principal, more likely in an adverse market situation, and to the risk of illiquidity.

The cost and availability of capital to finance our business is inherently uncertain and may adversely affect our financial condition.

AVANGRID and its subsidiaries are exposed to an increase in the general level of interest rates and to events, such as the 2008 financial crisis, affecting the
capital markets that may increase the cost of capital or restrict its availability.  In addition, AVANGRID’s performance directly affects its financial strength and
credit  ratings  and therefore  its  cost  of,  and ability  to  attract,  capital.  Significant  increases  in  the  cost  of  capital,  whether  caused  by economic  or  capital  market
conditions  or  adverse  company  performance,  would  adversely  impact  our  financial  performance  and  may  make  certain  potential  business  opportunities
uneconomic.  Prolonged  inability  to  access  capital  would  impair  our  ability  to  execute  our  business  plan  and  could  impair  AVANGRID’s  ability  to  meet  its
financial obligations.

AVANGRID  and  our  subsidiaries  are  subject  to  litigation  or  administrative  proceedings,  the  outcome  or  settlement  of  which  could  adversely  affect  our
business, financial condition and reputation.

AVANGRID  and  our  operating  subsidiaries  have  been  and  continue  to  be  involved  in  legal  proceedings,  administrative  proceedings,  claims  and  other
litigation that arise in the ordinary course of business. AVANGRID could experience unfavorable outcomes, developments or settlement of claims relating to these
proceedings  or  future  proceedings  such  as  judgments  for  monetary  damages,  injunctions,  unfavorable  settlement  terms,  or  denial  or  revocation  of  permits  or
approvals that could adversely impact our business, financial condition and reputation.

AVANGRID is not able to insure against all potential risks which could adversely affect our financial condition.

AVANGRID is exposed to certain risks inherent in our business such as equipment failure, manufacturing defects, natural disasters, terrorist attacks, cyber-
attacks and sabotage, as well as affected by international, national, state or local events. Our insurance coverage may not continue to be offered or offered on an
economically feasible basis and may not cover all events that could give rise to a loss or claim involving the assets or operations of our subsidiaries.

Pension and post-retirement benefit plans could require significant future contributions to such plan that could adversely impact our business and financial
condition.

We provide defined benefit pension plans and other post-retirement benefits administered by our subsidiaries for a significant number of employees, former
employees and retirees. Financial market disruptions and significant declines in the
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market values of the investments held to meet those obligations, discount rate assumptions, participant demographics and increasing longevity, and changes in laws
and regulations may require us to make significant contributions to the plans.

AVANGRID and our subsidiaries may suffer the loss of key personnel or the inability  to hire and retain qualified employees,  which could have an adverse
effect on our operations and financial condition.

The operations of AVANGRID depend on the continued efforts of our employees. Retaining key employees and attracting new employees are important to
our financial performance and our operations. We cannot guarantee that any member of our management will continue to serve in any capacity for any length of
time.  In addition,  a  significant  portion of our skilled workforce will  be eligible  to retire  in the next  five to ten years.  Such highly skilled individuals  cannot  be
quickly replaced due to the technically complex work they perform. This could lead to a loss in productivity and increased recruiting and training costs.

Item 1B. Unresolved Staff Comments.

None.

Item 2. Properties.

We have included descriptions of the location and general character of our principal physical operating properties by segment in “Item 1. Business”, which
is incorporated herein by reference. The principal offices of AVANGRID and Networks are located in Orange, Connecticut; Portland, Maine; and Rochester, New
York,  while Renewables’  headquarters  is  located in Portland,  Oregon.  In addition,  AVANGRID and its  subsidiaries  have various administrative offices  located
throughout the United States. AVANGRID leases part of its administrative and local offices.

The following table sets forth the principal properties of AVANGRID, by location, type, lease or ownership and size as of December 31, 2020:
Location Type of Facility Leased/Owned Size (square feet)
Orange, Connecticut Office Owned 127,310 
Augusta, Maine Office Leased 220,400 
Portland, Maine Office Leased 15,194 
Rochester, New York Office Owned 122,494 
Portland, Oregon Office Leased 63,543 

We believe that our office facilities are adequate for our current needs and that additional office space can be obtained if necessary.

Item 3. Legal Proceedings.

For information with respect to this item see Notes 14 and 15 of our consolidated financial statements included in Part II, Item 8, "Financial Statements and
Supplementary Data" of this Annual Report on Form 10-K, which information is incorporated herein by reference.

Item 4. Mine Safety Disclosures.

Not applicable.
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Transmission. Of the total CECONY and O&R employees, 7,174 and 574 employees, respectively, were 
represented by a collective bargaining unit. The collective bargaining agreement covering most of the CECONY 
employees expires in June 2024. Agreements covering other CECONY employees and O&R employees expire in 
June 2021 and May 2023, respectively. 

Con Edison measures the voluntary attrition rate of its employees in assessing the company’s overall human 
capital. The company has a low annual turnover rate of approximately 6.5 percent, half of which is attributed to 
retirements. The average length of service is 14 years. Con Edison strives to have a diverse and inclusive 
workforce. A comprehensive diversity and inclusion strategy underlies the corporate culture; informing how its 
employees engage with one another, and setting the foundation for a respectful and inclusive environment. On 
December 31, 2020, women represented 21.9 percent of the total workforce and people of color represented 49 
percent of the workforce, with ethnicity breaking down as follows: 51.0 percent White, 20.8 percent Black, 18.1 
percent Hispanic, 8.8 percent Asian and 1.3 percent other. 

In managing the business, the company focuses heavily on creating a strong safety culture. Continuous focus on 
safety while performing work is paramount, and leaders and managers are committed to implementing programs 
and practices that promote the right knowledge, skills, and attitudes to successfully undertake the responsibilities of 
safety, including required training for both field and office employees. To that end, the company has a dedicated 
facility, the Learning Center, that offers classes to employees covering technical courses, skills enhancement, 
safety, and leadership development. During 2020, employees spent almost 500,000 hours in instructor-led training. 
Further, the company maintains a career development and succession planning program that is committed to 
helping employees grow their careers, talents, skills and abilities. In addition to their daily job functions, employees 
of the Utilities are assigned to and trained on a position for emergency response that is mobilized in the event of a 
weather event or emergency.

As a result of the COVID-19 pandemic, 60 percent of the total workforce was working remotely as of December 31, 
2020. The viability of a mobile workforce was made possible by digital software and smart device capabilities that 
helped employees to collaborate with each other and remain productive while complying with health requirements. 
Even as the company continues to respond to the pandemic, the entire CECONY and O&R workforce is available in 
the event of an emergency that requires on-site presence. During 2020, Con Edison and its subsidiaries managed 
their operations and resources while avoiding lay-offs and furloughs and continued to recruit, interview, and hire 
internal and external applicants to fill critical positions. Con Edison, and its subsidiaries support employee health 
through mandatory pre-entry symptom surveys for employees arriving at all company locations, regular cleaning 
and disinfecting of all work and common areas, promoting social distancing, requiring face coverings, and directing 
employees to work remotely whenever possible. 

Available Information

For the sources of information about the Companies, see “Available Information” in the “Introduction” appearing 
before this Item 1.

Item 1A: Risk Factors
Information in any item of this report as to which reference is made in this Item 1A is incorporated by reference 
herein. The use of such terms as “see” or “refer to” shall be deemed to incorporate at the place such term is used 
the information to which such reference is made.

The Companies’ businesses are influenced by many factors that are difficult to predict, and that involve 
uncertainties that may materially affect actual operating results, cash flows and financial condition.

The Companies have established an enterprise risk management program to identify, assess, manage and monitor 
its major business risks based on established criteria for the severity of an event, the likelihood of its occurrence, 
and the programs in place to control the event or reduce the impact. The Companies’ major risks include:
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Regulatory/Compliance Risks:
The Companies Are Extensively Regulated And Are Subject To Substantial Penalties.    The Companies’ 
operations require numerous permits, approvals and certificates from various federal, state and local governmental 
agencies. State utility regulators may seek to impose substantial penalties on the Utilities for violations of state utility 
laws, regulations or orders. In addition, the Utilities' rate plans usually include negative revenue adjustments for 
failing to meet certain operating and customer satisfaction standards. In January 2021, Governor Cuomo proposed 
legislation that, if enacted, would establish an automatic moratorium on disconnections of residential and small 
business customers by the Utilities during certain states of emergency. In November 2020, the NYSPSC issued 
orders to show cause why substantial penalties should not be imposed on the Utilities regarding their preparation for 
and response to Tropical Storm Isaias and on CECONY regarding its actions and/or omissions prior to, during, and 
after the July 2019 power outages on the west side of Manhattan and in the Flatbush area of Brooklyn. The orders 
further indicated that should the NYSPSC confirm that certain alleged violations demonstrate a failure by the Utilities 
to continue to provide safe and adequate service, the NYSPSC would be authorized to commence a proceeding to 
revoke or modify the Utilities’ operating certificates. See Note B to the financial statements in Item 8. FERC has the 
authority to impose penalties on the Utilities, the Clean Energy Businesses and the projects that Con Edison 
Transmission invests in, which could be substantial, for violations of the Federal Power Act, the Natural Gas Act or 
related rules, including reliability and cyber security rules. Environmental agencies may seek penalties for failure to 
comply with laws, regulations or permits. The Companies may also be subject to penalties from other regulatory 
agencies. The Companies may be subject to new laws, regulations or other requirements or the revision or 
reinterpretation of such requirements, which could adversely affect them. See “Utility Regulation", "Competition" and 
“Environmental Matters – Climate Change" and "Environmental Matters - Other Federal, State and Local 
Environmental Provisions” in Item 1, “Application of Critical Accounting Policies” in Item 7 and “COVID-19 
Regulatory Matters” and “Other Regulatory Matters” in Note B to the financial statements in Item 8.

The Utilities’ Rate Plans May Not Provide A Reasonable Return.    The Utilities have rate plans approved by 
state utility regulators that limit the rates they can charge their customers. The rates are generally designed for, but 
do not guarantee, the recovery of the Utilities’ cost of service (including a return on equity). See “Utility Regulation – 
State Utility Regulation – Rate Plans” in Item 1 and “Rate Plans” in Note B to the financial statements in Item 8. 
Rates usually may not be changed during the specified terms of the rate plans other than to recover energy costs 
and limited other exceptions. The Utilities’ actual costs may exceed levels provided for such costs in the rate plans 
(see “COVID-19 Regulatory Matters” in Note B to the financial statements in Item 8). State utility regulators can 
initiate proceedings to prohibit the Utilities from recovering from their customers the cost of service (including energy 
costs and storm restoration costs) that the regulators determine to have been imprudently incurred (see "Other 
Regulatory Matters" in Note B to the financial statements in Item 8). The Utilities have from time to time entered into 
settlement agreements to resolve various prudence proceedings.

The Companies May Be Adversely Affected By Changes To The Utilities’ Rate Plans.    The Utilities’ rate plans 
typically require action by regulators at their expiration dates, which may include approval of new plans with different 
provisions. The need to recover from customers increasing costs, taxes or state-mandated assessments or 
surcharges could adversely affect the Utilities’ opportunity to obtain new rate plans that provide a reasonable rate of 
return and continue important provisions of current rate plans. The Utilities’ current New York electric and gas rate 
plans include revenue decoupling mechanisms and their New York electric, gas and steam rate plans include 
provisions for the recovery of energy costs and reconciliation of the actual amount of pension and other 
postretirement, environmental and certain other costs to amounts reflected in rates. See “Rate Plans” in Note B to 
the financial statements in Item 8.
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Operations Risks:
The Failure Of, Or Damage To, The Companies’ Facilities Could Adversely Affect The Companies.    The 
Utilities provide electricity, gas and steam service using energy facilities, many of which are located either in, or 
close to, densely populated public places. See the description of the Utilities’ facilities in Item 1. A failure of, or 
damage to, these facilities, or an error in the operation or maintenance of these facilities, could result in bodily injury 
or death, property damage, the release of hazardous substances or extended service interruptions. Impacts of 
climate change, such as sea level rise, coastal storm surge, inland flooding from intense rainfall, hurricane-strength 
winds and extreme heat could damage facilities and the Utilities may experience more severe consequences from 
attempting to operate during and after such events. The Utilities’ response to such events may be perceived to be 
below customer expectations. The Utilities could be required to pay substantial amounts that may not be covered by 
the Utilities’ insurance policies to repair or replace their facilities, compensate others for injury or death or other 
damage and settle any proceedings initiated by state utility regulators or other regulatory agencies. The occurrence 
of such events could also adversely affect the cost and availability of insurance. See “Other Regulatory Matters” in 
Note B and “Manhattan Explosion and Fire” in Note H to the financial statements in Item 8. Changes to laws, 
regulations or judicial doctrines could further expand the Utilities’ liability for service interruptions. See “Utility 
Regulation – State Utility Regulation” and "Environmental Matters – Climate Change" in Item 1.

A Cyber Attack Could Adversely Affect The Companies.    The Companies and other operators of critical energy 
infrastructure and energy market participants face a heightened risk of cyber attack and the Companies’ businesses 
require the continued operation of information systems and network infrastructure. See Item 1 for a description of 
the businesses of the Utilities, the Clean Energy Businesses and Con Edison Transmission. Cyber attacks may 
include hacking, viruses, malware, denial of service attacks, ransomware or other security breaches, including loss 
of data. Cyber threats to the electric and gas systems are increasing in sophistication, magnitude and frequency. 
There has been a growing use of COVID-19 related themes by malicious cyber actors and the significant increase 
in employees working remotely has increased the attack surface area for the Companies as well as their contractors 
and vendors.Interconnectivity with customers through advanced metering infrastructure, independent system 
operators, energy traders and other energy market participants, suppliers, contractors and others also exposes the 
Companies’ information systems and network infrastructure to an increased risk of cyber incidents, including 
attacks, and increases the risk that a cyber incident or attack on the Companies could affect others. In the event of 
a cyber incident or attack that the Companies were unable to defend against or mitigate, the Companies could have 
their operations and the operations of their customers and others disrupted. The Companies could also have their 
financial and other information systems and network infrastructure impaired, property damaged, and customer and 
employee information stolen; experience substantial loss of revenues, response costs and other financial loss; and 
be subject to increased regulation, litigation, penalties and damage to their reputation. In December 2020, it was 
announced that updates from SolarWinds, a network monitoring tool used by CECONY, O&R and the Clean Energy 
Businesses, was compromised and facilitated a cyberattack against multiple private and public sector entities. The 
Companies have experienced cyber incidents and attacks, including the recent SolarWinds attack, although none of 
the incidents or attacks had a material impact.      

The Failure Of Processes and Systems And The Performance Of Employees And Contractors Could 
Adversely Affect The Companies.    The Companies have developed business processes and use information 
and communication systems for operations, customer service, legal compliance, personnel, accounting, planning 
and other matters. The Companies have completed a multi-year, phased transition of information technology 
services, including application maintenance and support and infrastructure and operations services, to a contractor. 
The failure of the Companies’ or its contractors' business processes or information and communication systems or 
the failure by the Companies’ employees or contractors to follow procedures, their unsafe actions, errors or 
intentional misconduct, cyber incidents or attacks, or work stoppages could adversely affect the Companies’ 
operations and liquidity and result in substantial liability, higher costs and increased regulatory requirements. The 
violation of laws or regulations by employees or contractors for personal gain may result from contract and 
procurement fraud, extortion, bribe acceptance, fraudulent related-party transactions and serious breaches of 
corporate policy or standards of business conduct. See “Human Capital” in Item 1.

Environmental Risks:
The Companies Are Exposed To Risks From The Environmental Consequences Of Their Operations.    The 
Companies are exposed to risks relating to climate change and related matters. In 2019, CECONY completed a 
climate change vulnerability study and during 2020, CECONY further evaluated its future climate change adaptation 
strategies and developed a climate change implementation plan. New York State enacted the Climate Leadership 
and Community Protection Act and New York City enacted the Climate Mobilization Act. See “Environmental Matters 
– Clean Energy Future” in Item 1. CECONY may also be impacted by regulations requiring reductions in air 
emissions. See “Environmental Matters – Other Federal, State and Local Environmental Provisions – Air Quality” in 
Item 1. In addition, the Utilities are responsible for hazardous substances, such as asbestos, PCBs and coal tar, that 
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have been used or produced in the course of the Utilities’ operations and are present on properties or in facilities 
and equipment currently or previously owned by them. See “Environmental Matters” in Item 1 and Note G to the 
financial statements in Item 8. The Companies could be adversely affected if a causal relationship between electric 
and magnetic fields and adverse health effects were to be established.

Financial and Market Risks:
A Disruption In The Wholesale Energy Markets Or Failure By An Energy Supplier or Customer Could 
Adversely Affect The Companies.     Almost all the electricity and gas the Utilities sell to their full-service 
customers is purchased through the wholesale energy markets or pursuant to contracts with energy suppliers. See 
the description of the Utilities’ energy supply in Item 1. A disruption in the wholesale energy markets or a failure on 
the part of the Utilities’ energy suppliers or operators of energy delivery systems that connect to the Utilities’ energy 
facilities could adversely affect their ability to meet their customers’ energy needs and adversely affect the 
Companies. The Utilities' ability to gain access to additional energy supplies, if needed, depends on effective 
markets and siting approvals for developer projects, which the Utilities do not control. See “CECONY - Gas Peak 
Demand” in Item 1. The Clean Energy Businesses sell the output of their renewable electric production projects 
under long-term power purchase agreements with utilities and municipalities, and a failure of the production projects 
could adversely affect Con Edison.

The Companies Have Substantial Unfunded Pension And Other Postretirement Benefit Liabilities.    The 
Utilities have substantial unfunded pension and other postretirement benefit liabilities. The Utilities expect to make 
substantial contributions to their pension and other postretirement benefit plans. Significant declines in the market 
values of the investments held to fund pension and other postretirement benefits could trigger substantial funding 
requirements under governmental regulations. See “Application of Critical Accounting Policies – Accounting for 
Pensions and Other Postretirement Benefits” and “Financial and Commodity Market Risks” in Item 7 and Notes E 
and F to the financial statements in Item 8.

Con Edison’s Ability To Pay Dividends Or Interest Depends On Dividends From Its Subsidiaries.    Con 
Edison’s ability to pay dividends on its common stock or interest on its external borrowings depends primarily on the 
dividends and other distributions it receives from its subsidiaries. The dividends that the Utilities may pay to Con 
Edison are limited by the NYSPSC to not more than 100 percent of their respective income available for dividends 
calculated on a two-year rolling average basis, with certain exceptions. See “Dividends” in Note C and Note T to the 
financial statements in Item 8.

The Companies Require Access To Capital Markets To Satisfy Funding Requirements.    The Utilities estimate 
that their construction expenditures will exceed $10,800 million over the next three years. The Utilities use 
internally-generated funds, equity contributions from Con Edison, if any, and external borrowings to fund the 
construction expenditures. The Clean Energy Businesses are investing in renewable generation and sustainable 
energy infrastructure projects that require funds in excess of those produced in the businesses. Con Edison expects 
to finance its capital requirements primarily through internally generated funds, the sale of its common shares or 
external borrowings. Changes in financial market conditions or in the Companies’ credit ratings could adversely 
affect their ability to raise new capital and the cost thereof. See “Capital Requirements and Resources” in Item 1.

Changes To Tax Laws Could Adversely Affect the Companies.    Changes to tax laws, regulations or 
interpretations thereof could have a material adverse impact on the Companies. Depending on the extent of these 
changes, the changes could also adversely impact the Companies’ credit ratings and liquidity. The reduction in the 
federal corporate income tax rate to 21 percent under the TCJA resulted in decreased cash flows from operating 
activities, and requires increased cash flows from financing activities, for the Utilities. See “Capital Requirements 
and Resources – Capital Resources” in Item 1, “Liquidity and Capital Resources – Cash Flows from Operating 
Activities” in Item 7, "Rate Plans" and "Other Regulatory Matters" in Note B and Note L to the financial statements in 
Item 8.
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Other Risks:
The Companies Face Risks Related To Health Epidemics And Other Outbreaks, Including The COVID-19 
Pandemic.    The COVID-19 pandemic has impacted, and continues to impact, countries, communities, supply 
chains and markets. During 2020, the Companies’ service territories included some of the most severely impacted 
counties in the United States. As a result of the COVID-19 pandemic, there has been an economic slowdown in the 
Companies’ service territories, decreased demand for the services that they provide and changes in governmental 
and regulatory policy. The decline in business activity in the Companies’ service territories has resulted in lower 
billed sales revenues and increased difficulty of customers to pay bills. Although the Utilities’ New York electric and 
gas businesses have largely effective revenue decoupling mechanisms in place, lower billed sales revenues and 
higher uncollectible accounts have impacted and could continue to impact the Companies’ liquidity. The Utilities 
have also suspended service disconnections, new late payment charges and certain other fees for customers, 
which may result in a further increase to bad debt expense. The Companies will continue to monitor developments 
relating to the COVID-19 pandemic; however, the Companies cannot predict the extent to which, COVID-19 may 
have a material impact on liquidity, financial condition, and results of operations. The situation is changing rapidly 
and future impacts may materialize that are not yet known. Accordingly, the extent to which COVID-19 may impact 
these matters will depend on future developments that are highly uncertain and cannot be predicted, including the 
success of vaccination efforts, actions that federal, state and local governmental or regulatory agencies may 
continue to take in response to the COVID-19 pandemic, and other actions taken to contain it or treat its impact, 
among others. See “Coronavirus Disease 2019 (COVID-19) Impacts” in Item 7 and “COVID-19 Regulatory Matters” 
in Note B.

The Companies’ Strategies May Not Be Effective To Address Changes In The External Business 
Environment.    The failure to identify, plan and execute strategies to address changes in the external business 
environment could have a material adverse impact on the Companies. Con Edison seeks to provide shareholder 
value through continued dividend growth, supported by earnings growth in regulated utilities and contracted electric 
and gas assets. Changes to public policy, laws or regulations (or interpretations thereof), customer behavior or 
technology could significantly impact the value of the Utilities’ energy delivery facilities, the Clean Energy 
Businesses’ renewable and sustainable energy infrastructure projects and Con Edison Transmission's investment in 
electric and gas transmission projects. Such changes could also affect the Companies’ opportunities to make 
additional investments in such assets and the potential return on the investments. The Utilities' gas delivery 
customers and CECONY's steam delivery customers have alternatives, such as electricity and oil. Distributed 
energy resources, and demand reduction and energy efficiency investments, provide ways for the energy 
consumers within the Utilities’ service areas to manage their energy usage. The Companies expect distributed 
energy resources and electric alternatives to gas and steam to increase, and for gas and steam usage to decrease, 
as the CLCPA and the Climate Mobilization Act continue to be implemented. CECONY established a gas 
moratorium in March 2019 on new gas service in most of Westchester County. CECONY filed a gas planning 
analysis with the NYSPSC in July 2020 stating the moratorium could be lifted when increased pipeline capacity is 
achieved or peak demand is reduced to a level that would enable the company to lift the moratorium and that it is 
monitoring gas supply constraint in the New York City portion of its service territory. See "Clean Energy 
Businesses," "Con Edison Transmission," "Environmental Matters - Clean Energy Future" and "Environmental 
Matters - Climate Change," “Competition” and "CECONY - Gas Peak Demand" in Item 1.

The Companies Also Face Other Risks That Are Beyond Their Control.    The Companies’ results of operations 
can be affected by circumstances or events that are beyond their control. Weather and energy efficiency efforts 
directly influence the demand for electricity, gas and steam service, and can affect the price of energy commodities. 
Terrorist or other physical attacks or acts of war could damage the Companies' facilities. Economic conditions can 
affect customers’ demand and ability to pay for service, which could adversely affect the Companies.

Item 1B: Unresolved Staff Comments
Con Edison
Con Edison has no unresolved comments from the SEC staff.

CECONY
CECONY has no unresolved comments from the SEC staff.

Item 2: Properties
Con Edison
Con Edison has no significant properties other than those of the Utilities and the Clean Energy Businesses.
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This MD&A has been prepared in accordance with National Instrument 51-102 - Continuous Disclosure 
Obligations. It should be read in conjunction with the 2020 Annual Financial Statements and is subject 
to the cautionary statement and disclaimer provided under "Forward-Looking Information" on page 46. 
Further information about Fortis, including its Annual Information Form filed on SEDAR, can be 
accessed at www.fortisinc.com, www.sedar.com, or www.sec.gov.

Financial information herein has been prepared in accordance with US GAAP (except for indicated Non-
US GAAP Financial Measures) and, unless otherwise specified, is presented in Canadian dollars 
based, as applicable, on the following US dollar-to-Canadian dollar exchange rates: (i) average of 1.34 
and 1.33 for the years ended December 31, 2020 and 2019, respectively; (ii) 1.27 and 1.30 as at 
December 31, 2020 and 2019, respectively; (iii) average of 1.30 and 1.32 for the quarters ended 
December 31, 2020 and 2019, respectively; and (iv) 1.32 for all forecast periods. Certain terms used 
in this MD&A are defined in the "Glossary" on page 48.

ABOUT FORTIS

Fortis (TSX/NYSE: FTS) is a well-diversified leader in the North American regulated electric and gas 
utility industry, with revenue of $8.9 billion and total assets of $55 billion as at December 31, 2020.

Regulated utilities account for 99% of the Corporation's assets with the remainder primarily 
attributable to non-regulated energy infrastructure. The Corporation's 9,000 employees serve 
3.3 million utility customers in five Canadian provinces, nine US states and three Caribbean countries. 
As at December 31, 2020, 66% of the Corporation's assets were located outside Canada and 59% of 
2020 revenue was derived from foreign operations.
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BUSINESS RISKS

Fortis has established an ERM process to help identify and evaluate risks by both severity of impact 
and probability of occurrence. Materiality thresholds are reviewed and, if necessary, updated annually. 
Non-financial risks that may impact the safety of employees, customers or the general public, as well 
as reputational risks, are also evaluated. Systems of internal controls are established to monitor and 
manage identified risks. The ERM process at the subsidiary level is overseen by each subsidiary’s 
board of directors and any material risks identified are communicated to Fortis management and form 
part of Fortis' ERM program. The Fortis board of directors, through the audit committee, oversees 
Fortis' ERM program, ensuring strategic objectives are achieved. 

A summary of the Corporation's current significant business risks follows.

Regulation 
Regulated utility assets represented approximately 99% of the Corporation's total assets as at 
December 31, 2020. Regulatory jurisdictions include five Canadian provinces, nine US states and three 
Caribbean countries, as well FERC regulation for transmission assets in the US.

Regulators administer legislation covering material aspects of the utilities' business, including: 
customer rates and the underlying allowed ROEs and deemed capital structures; capital expenditures; 
the terms and conditions for the provision of energy and capacity, ancillary services and affiliate 
services; securities issuances; and certain accounting matters. Regulatory or legislative changes and 
decisions, and delays in the recovery of costs in rates due to regulatory lag, could have a Material 
Adverse Effect. The risk of regulatory lag is particularly significant for UNS Energy given the use of 
historical test years in setting rates.

The ability to recover the actual cost of service and earn the approved ROE or ROA typically depends 
on achieving the forecasts established in the rate-setting process. Failure to do so could have a 
Material Adverse Effect. For those utilities subject to PBR mechanisms, rates reflect assumed inflation 
rates and productivity improvement factors, and variances therefrom could have a Material Adverse 
Effect. Under FortisAlberta's PBR mechanism there is an added risk that incremental incurred capital 
expenditures may not be approved for recovery in rates.

For transmission operations, the underlying elements of FERC-established formula rates can be, and 
have been, challenged by third parties which could result in, and has resulted in, lowered rates and 
customer refunds. These underlying elements include the assumed ROE, ROE adders for independent 
transmission ownership and deemed capital structure as well as operating and capital expenditures. 
These challenges could have a Material Adverse Effect. 

Additionally, the US Congress periodically considers enacting energy legislation that could assign new 
responsibilities to FERC, modify provisions of the U.S. Federal Power Act or the Natural Gas Act, or 
provide FERC or another entity with increased authority to regulate US federal energy matters. Such 
changes could have a Material Adverse Effect.

The political and economic environments as well as their effect on energy laws and governmental 
energy policies have had, and may continue to have, negative impacts on regulatory decisions. While 
Fortis is well positioned to maintain constructive regulatory relationships through local management 
teams and boards comprised mostly of independent local members, it cannot predict future legislative 
or regulatory changes, whether caused by economic, political or other factors, or its ability to respond 
thereto in an effective and timely manner, or the resulting compliance costs. These dynamics could 
have a Material Adverse Effect.

Climate Change and Physical Risks
The provision of electric and gas service is subject to customary industry risks, including severe 
weather and natural disasters, wars, terrorism, critical equipment failure and other catastrophic events 
within and outside the Corporation's service territories. Resultant service disruption and repair and 
replacement costs could have a Material Adverse Effect if not resolved in a timely and effective 
manner and/or mitigated through insurance policies or regulatory cost recovery.
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Climate change is predicted to lead to more frequent and intense weather events, changing air 
temperatures, changing seasonal variations, and regulatory responses (see "Environmental Matters" 
on page 30), each of which could have a Material Adverse Effect. Severe weather impacts the 
Corporation’s service territories, primarily when thunderstorms, flooding, wildfires, hurricanes and 
snow or ice storms occur. Increased frequency of extreme weather events could increase the cost of 
providing service. Changes in precipitation that result in droughts could increase the risk of wildfire 
caused by the Corporation’s electricity assets or may cause water shortages that could adversely 
affect operations. Extreme weather conditions in general require system backup and can contribute to 
increased system stress, including service interruptions. Changing air temperatures could also result in 
system stress and decreased efficiencies to operating facilities over time. Longer-term climate change 
impacts, such as sustained higher temperatures, higher sea levels and larger storm surges, could 
result in service disruption, repair and replacement costs, and costs associated with strengthened 
design standards and systems, each of which could have a Material Adverse Effect if not resolved in a 
timely and effective manner and/or mitigated through insurance policies or regulatory cost recovery.

Generating equipment and facilities are subject to risks, including equipment breakdown and flood and 
fire damage, that may result in the uncontrolled release of water, interruption of fuel supply, lower-
than-expected operational efficiency or performance, and service disruption. There is no assurance 
that generating equipment and facilities will continue to operate in accordance with expectations.

The operation of transmission and distribution assets is subject to risks, including the potential to 
cause fires, mainly as a result of equipment failure, falling trees and lightning strikes to lines or 
equipment. Certain utilities operate in remote and mountainous terrain that can be difficult to access 
for timely repairs and maintenance, or otherwise face risk of loss or damage from forest fires, floods, 
washouts, landslides, earthquakes, avalanches and other acts of nature with a potential Material 
Adverse Effect.

The gas utilities are exposed to operational risks associated with natural gas, including fires, 
explosions, pipeline corrosion and leaks, accidental damage to mains and service lines, equipment 
failure, damage and destruction from earthquakes, fires, floods and other natural disasters, and other 
accidents and issues that can lead to service disruption, spills and commensurate environmental 
liability, or other liability with a Material Adverse Effect.

Risks associated with fire damage vary depending on weather, forestation, the proximity of habitation 
and third-party facilities to utility facilities, and other factors. The utilities may become liable for fire-
suppression costs, regeneration and timber value costs, and third-party claims if their facilities are 
held responsible for a fire, and such claims, if successful, could have a Material Adverse Effect.

Electricity and gas systems require ongoing maintenance, improvement and replacement. Service 
disruption, other effects and liability caused by the failure to properly implement or complete approved 
maintenance and capital expenditures, the occurrence of significant unforeseen equipment failures, or 
the inability to recover requisite costs in customer rates, could have a Material Adverse Effect.

The electricity and gas systems are designed to service customers under various contingencies in 
accordance with good utility practice. The utilities are responsible for operating and maintaining their 
assets in a safe manner, including the development and application of appropriate standards, system 
processes and/or procedures to ensure the safety of employees, contractors and the general public. 
The impacts of climate change may necessitate the acceleration of these standards, processes and 
procedures. Failure to do so may disrupt the ability of the utilities to safely provide service, which 
could cause reputational harm and other impacts with a Material Adverse Effect.

Pandemics and Public Health Crises, including the COVID-19 Pandemic
The Corporation could be negatively impacted by a widespread outbreak of communicable diseases or 
other public health crises that cause economic and/or other disruptions. The COVID-19 Pandemic 
continues to be an evolving situation that has adversely impacted economic activity and conditions 
around the world, including the Corporation's service territories (see "General Economic Conditions" 
and "Access to Capital" on page 34). The virus and efforts to reduce the health impacts and control its 
spread have led many jurisdictions around the world, including Canada, the US and the Caribbean, to 
institute restrictions on travel, gatherings and business operations. The Corporation and its utilities 
have been subjected to government and regulatory action in response to the COVID-19 Pandemic, 
including restrictions on business operations, customer deferrals and suspension of disconnections. 
Other potential impacts on the Corporation's operations may include reduced labour availability and 
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productivity, disruptions to capital markets leading to share price volatility and liquidity issues, supply 
chain disruptions, project construction delays and a prolonged reduction in economic activity. An 
extended economic slowdown could reduce energy sales and adversely impact the ability of 
customers, contractors and suppliers to fulfill their obligations and could disrupt operations and capital 
expenditure programs or cause impairment of goodwill.

The overall impact will depend on the duration and severity of the pandemic, potential government 
actions to mitigate public health effects or aid economic recovery, and other factors beyond the 
Corporation's control. An extended period of economic disruption could have a Material Adverse Effect.

Environmental Matters
The Corporation's businesses are subject to environmental risks and environmental laws and 
regulations, including those which: (i) impose limitations or restrictions on the discharge of pollutants 
into the air, soil and water; (ii) establish standards for the management, treatment, storage, 
transportation and disposal of hazardous wastes; and/or (iii) impose obligations to investigate and 
remediate contamination.

The risk of contamination of air, soil and water at the electric businesses primarily relates to: (i) the 
transportation, handling, storage and combustion of fuel; (ii) the use of petroleum-based products, 
mainly transformer and lubricating oil; (iii) the management and disposal of coal combustion residuals 
and other wastes; and (iv) accidents resulting in hazardous release at or from coal mines that supply 
generating facilities. Contamination risks at the gas businesses primarily relate to leaks and other 
accidents involving gas systems. The key environmental risks for hydroelectric generation operations 
include dam failures and the creation of artificial water flows that may disrupt natural habitats.

Liabilities relating to contamination investigation and remediation, and claims for personal injury or 
property damage, may arise at many locations, including formerly and currently owned/operated 
properties and waste treatment or disposal sites, regardless of whether such contamination was 
caused by the business at the time it owned the property or whether it resulted from non-compliance 
with applicable environmental laws. Under some environmental laws, such liabilities may be joint and 
several, meaning that a party can be held responsible for more than its share of the liability involved 
or even the entire liability. These liabilities could lead to litigation and administrative proceedings that 
could result in substantial monetary judgments for clean-up costs, damages, fines and/or penalties. To 
the extent not fully covered by insurance, these costs could have a Material Adverse Effect.

The Corporation's businesses have incurred substantial expenses for environmental compliance, and 
they anticipate continuing to do so in the future. In particular, the management of GHG emissions is a 
major concern due to new and emerging federal, state and provincial GHG laws, regulations and 
guidelines. 

The Corporation's businesses continue to develop compliance strategies and assess the impact of 
emerging legislative changes, but significant uncertainties remain. Increased compliance costs or 
additional operating restrictions from revised or additional regulation could have a Material Adverse 
Effect.

Growth 
Fortis has a history of growth through acquisitions and organic growth from capital investment in 
existing service territories. Acquisitions include inherent risks that some or all of the expected benefits 
may fail to materialize, or may not occur within the time periods anticipated, and material unexpected 
costs may arise. 

The Corporation's dividend growth guidance is significantly dependent upon achieving the Rate Base 
growth expected from the execution of the five-year capital plan described under "Capital Plan" on 
page 24. Projects, particularly Major Capital Projects, are subject to risks of delay and cost overruns 
during construction caused by inflation, supply and labour costs, supplier non-performance, weather, 
geologic conditions or other factors beyond the Corporation’s control. There is no assurance that 
regulators will approve: (i) all of the planned projects or their amounts or timing; (ii) permits in a 
timely manner, or with reasonable terms and conditions; or (iii) the recovery of cost overruns in 
customer rates. These risks could impact the successful execution of a project by preventing the 
project from proceeding, delaying its completion, increasing its projected costs or negatively impacting 
its financing.
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Weather Variability and Seasonality 
Electricity consumption varies significantly in response to climate change and seasonal weather 
changes (see "Climate Change and Physical Risks" on page 28). In central and western Canada, 
Arizona and New York State, cool summers may reduce the use of air conditioning and other cooling 
equipment, while less severe winters may reduce heating load. Alternatively, severe weather could 
unexpectedly increase heating and cooling loads, negatively impacting system reliability.

Weather and seasonality have a significant impact on gas distribution volumes as a major portion of 
the gas is used for space heating by residential customers. The earnings of the Corporation's gas 
utilities and Aitken Creek are typically highest in the first and fourth quarters.

Hydroelectric generation is sensitive to rainfall levels. 

Regulatory deferral and revenue decoupling mechanisms are in place at certain of the Corporation's 
utilities to minimize the volatility in earnings that would otherwise be caused by variations in weather 
conditions. Both the discontinuance of key regulatory mechanisms and their absence at other Fortis 
entities could result in significant and prolonged weather variations from seasonal norms having a 
Material Adverse Effect.

Natural Gas Competitiveness 
Approximately 19% of the Corporation's revenue is derived from the delivery of natural gas. A 
decrease in the competitiveness of natural gas due to pricing or other factors could have a Material 
Adverse Effect.

In British Columbia, which accounts for 80% of the Corporation's natural gas revenue, natural gas 
primarily competes with electricity for space and hot water heating. Upfront capital costs for gas 
service continue to present competitive challenges for natural gas compared to electricity service. If 
gas becomes less competitive, the ability to add new customers could be impaired. Existing customers 
could also reduce their consumption or switch to electricity, placing further pressure on rates, whereby 
system costs must be recovered from a smaller customer and sales base, leading to further reductions 
in competitiveness. 

Government policy could also impact the competitiveness of natural gas in British Columbia. The 
provincial government has introduced changes to energy policy, including GHG emission reduction 
targets and a tax on carbon-based fuels which is expected to increase in the future. However, the 
Government of British Columbia has yet to introduce a carbon tax on imported electricity generated 
through the combustion of carbon-based fuels. As all levels of government become more active in the 
development of policies to address climate change, any resultant changes to energy policy may have a 
material impact on the competitiveness of natural gas relative to non-carbon based energy sources or 
other energy sources.

There are other competitive challenges that are impacting the penetration of natural gas into new 
housing stock such as green attributes of the energy source, and type of housing stock being built. In 
addition, as part of their own climate change policy plans, local governments may use various tools at 
their disposal such as franchise agreements, permits, building codes and zoning bylaws to impose 
limitations on energy sources permitted in new and existing developments. The municipalities can also 
provide incentives, such as higher density allowance, to builders to adopt carbon free options for their 
developments. These actions and policies may hinder the Corporation's ability to attract new 
customers or retain existing customers.

Commodity Price Volatility
Purchased power and generation fuel costs are subject to commodity price volatility, which is managed 
through regulator-approved: (i) mechanisms that permit the flow through in customer rates of 
commodity price changes and/or that provide for rate-stabilization and other deferral accounts (see 
"Business Unit Performance" on page 10); and (ii) price-risk management strategies such as the use 
of derivative contracts that effectively fix costs (see "Financial Instruments - Derivatives" on page 39).

There is no assurance that current regulator-approved mechanisms will continue to exist in the future. 
Additionally, despite these mechanisms, severe and prolonged commodity price increases could result 
in rates that customers are unable to pay and/or could affect consumption and sales growth. These 
could have a Material Adverse Effect. 
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Purchased Power Supply 
A significant portion of electricity and gas sold by the Corporation's utilities is purchased through the 
wholesale energy markets or pursuant to contracts with energy suppliers rather than being generated. 
A disruption in the wholesale energy markets, or a failure on the part of energy or fuel suppliers or 
operators of energy delivery systems that connect to the Corporation's utilities, could have a Material 
Adverse Effect.

Required Approvals 
The acquisition, ownership and operation of electric and gas businesses require numerous licences, 
permits, agreements, orders, certificates and other approvals from various levels of government, 
regulators, government agencies, Indigenous Peoples and/or third parties. The external environment 
has become more complex with heightened expectations from permitting agencies, local municipalities 
and Indigenous Peoples to be able to review and provide feedback on projects, largely driven by policy 
responses to climate change. There is no assurance that: (i) all of these approvals will be obtained, 
continuously maintained or renewed without delay; and (ii) the terms and conditions thereof will be 
fully complied with at all times and will not change in a material adverse manner. Significant failures in 
these regards could prevent the operation of the businesses and have a Material Adverse Effect.

Reliability Standards 
The Energy Policy Act requires owners, operators and users of the bulk electric system in the US to 
meet mandatory reliability standards developed by the North American Electric Reliability Corporation 
and its regional entities, which are approved and enforced by FERC. Many of these, or similar, 
standards have been adopted in certain Canadian provinces including British Columbia, Alberta and 
Ontario. The failure to develop, implement and maintain appropriate operating practices/systems and 
capital plans to address reliability obligations could lead to compliance violations and a Material 
Adverse Effect, such as the exclusion from customer rates of related costs including potentially 
significant penalties.

Indigenous Peoples' Land Claims 
In British Columbia, the Corporation's utilities provide service to customers on Indigenous Peoples' 
lands and maintain facilities on lands that are subject to Indigenous Peoples' land claims. Various 
treaty negotiation processes involving Indigenous Peoples and the Governments of British Columbia 
and Canada are underway, but the basis for potential settlements is unclear and not all Indigenous 
Peoples are participating in the processes. To date, the policy of the Government of British Columbia 
has been to structure settlements without prejudicing existing third-party rights. However, there is no 
assurance that the settlement processes will not have a Material Adverse Effect.

FortisAlberta has distribution assets on Indigenous Peoples' lands in Alberta with access permits held 
by TransAlta Utilities Corporation. To acquire these permits, FortisAlberta requires approval from First 
Nations and Crown-Indigenous Relations and Northern Affairs Canada. FortisAlberta may be unable to 
obtain such approvals or negotiate land-use agreements with reasonable terms. Significant failures in 
these regards could have a Material Adverse Effect.

Joint-Ownership Interests and Third-Party Operators
Certain generating facilities from which TEP receives power are jointly owned with, or are operated by, 
third parties. TEP may not have sole discretion or any ability to affect the management or operations 
of such facilities, including how to best address changing economic conditions or environmental 
requirements. A divergence in the interests of TEP and those of the joint owners or operators could 
have a Material Adverse Effect.

Wataynikaneyap Partnership, which is owned 51% by 24 First Nations communities and 49% by a 
partnership between Fortis (80%) and Algonquin Power & Utilities Corp. (20%), is responsible for the 
Wataynikaneyap Transmission Power Project. Fortis does not have sole discretion on decisions for the 
project and divergence in the interest of Fortis and the other partners could delay the project’s 
completion, increase its anticipated cost, or adversely affect the reputation of Fortis.

Counterparty Credit Risk 
ITC has a concentration of credit risk as approximately 70% of its revenue is derived from three 
customers. These customers have investment-grade credit ratings and credit risk is further managed 
by MISO by requiring a letter of credit or cash deposit equal to the credit exposure, which is 
determined by a credit-scoring model and other factors.
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FortisAlberta has a concentration of credit risk as its distribution service billings are to a relatively 
small group of retailers. Credit risk is managed by obtaining from the retailers either a cash deposit, 
letter of credit, an investment-grade credit rating, or a financial guarantee from an entity with an 
investment-grade credit rating.

UNS Energy, Central Hudson, FortisBC Energy, Aitken Creek and Fortis may be exposed to credit risk 
from non‑performance by counterparties to derivatives. Credit risk is managed by net settling 
payments, when possible, and dealing only with counterparties that have investment-grade credit 
ratings. At UNS Energy and Central Hudson, certain contractual arrangements require counterparties 
to post collateral.

There is no assurance that management strategies will continue to be effective. Significant 
counterparty defaults could have a Material Adverse Effect.

Cybersecurity 
As operators of critical energy infrastructure, the Corporation's utilities face the risk of cybercrime, 
which has increased in frequency, scope and potential impact in recent years. Their ability to operate 
effectively is dependent upon developing and maintaining complex information systems and 
infrastructure that: (i) support the operation of electric generation, transmission and distribution 
facilities, including gas facilities; (ii) provide customers with billing, consumption and load settlement 
information, where applicable; and (iii) support financial and general operations.

Information and operations technology systems may be vulnerable to unauthorized access due to 
hacking, viruses, acts of war or terrorism, acts of vandalism and other causes. This can result in the 
disruption of energy service and other business operations, system failures and grid disturbances, 
property damage, corruption or unavailability of critical data, and the misappropriation and/or 
disclosure of sensitive, confidential and proprietary business, customer and employee information. 

A material breach could adversely affect the financial performance of the Corporation, its reputation 
and standing with customers, regulators and financial markets, and expose it to claims for third-party 
damage. The resultant financial impacts may not be fully covered by insurance policies or, in the case 
of utilities, through regulatory cost recovery, and could have a Material Adverse Effect.

Technology Advances 
The emergence of initiatives designed to reduce GHG emissions and control or limit the effects of 
climate change has increased the incentive for the development of new technologies that produce 
power, enable more efficient storage of energy or reduce power consumption. 

New technology developments in distributed generation, particularly solar, and energy efficiency 
products and services, as well as the implementation of renewable energy and energy efficiency 
standards, will continue to impact retail sales. Heightened awareness of energy costs and 
environmental concerns have increased demand for products that reduce energy consumption. The 
Corporation's utilities are also promoting demand-side management programs. 

New technologies include energy derived from renewable sources, customer-owned generation, 
energy-efficient appliances, battery storage and control systems. Advances in these or other 
technologies could have a significant impact on retail sales with a potential Material Adverse Effect.

Interest Rates 
Generally, the market price of the Corporation's common shares is inversely sensitive to interest rate 
changes. Additionally, allowed ROEs are exposed to changes in long-term interest rates. A low interest 
rate environment could reduce allowed ROEs. Alternatively, if interest rates rise, regulatory lag may 
cause delays in any compensatory ROE increases. Borrowings under variable-rate credit facilities and 
long-term debt, as well as new debt issuances, are also exposed to interest rate changes. 

Tax Laws 
Fortis and its subsidiaries are subject to changes in income tax rates and other tax legislation in 
Canada, the US and other international jurisdictions. The nature, timing or impact of changes in future 
tax laws cannot be predicted and could have a Material Adverse Effect. Although income taxes at the 
regulated utilities are generally recovered in customer rates, regulatory lag can result in recovery 
delays or non-recovery for certain periods. A variety of other impacts are also possible. At the non-
regulated level, changes in income tax rates and other tax legislation could materially affect the after-
tax cost of existing and future debt which is not recoverable in customer rates.
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Foreign Exchange Exposure 
The reporting currency of ITC, UNS Energy, Central Hudson, Caribbean Utilities, FortisTCI, BECOL and 
Belize Electricity is, or is pegged to, the US dollar. The earnings and cash flow from, and net 
investments in, these entities are exposed to fluctuations in the US dollar-to-Canadian dollar exchange 
rate. 

Fortis has limited this exposure through hedging. As at December 31, 2020, US$2.3 billion (2019 - 
US$2.2 billion) of corporately issued US dollar-denominated long-term debt had been designated as an 
effective hedge of foreign net investments, leaving US$10.2 billion (2019 - US$9.7 billion) in foreign 
net investments unhedged. Fortis has also entered into foreign exchange contracts to manage a 
portion of its exposure to foreign currency risk.

Given only partial hedging, consolidated earnings and cash flow continue to be impacted by exchange 
rate fluctuations. On average, Fortis estimates that a five-cent increase or decrease in the US dollar 
relative to the Canadian dollar exchange rate of US$1.00=CA$1.34 as at December 31, 2020 would 
increase or decrease annual EPS by approximately six cents, which reflects the Corporation's hedging 
program.

The Corporation's $19.6 billion five-year capital plan for 2021 through 2025 also includes exposure to 
foreign exchange. On average, Fortis estimates that a five-cent increase or decrease in the US dollar 
relative to the Canadian dollar would increase or decrease capital expenditures by $400 million over 
the five-year planning period.

There is no assurance that existing hedging strategies will continue to be effective and the resultant 
financial impacts could have a Material Adverse Effect.

Access to Capital 
Ongoing access to cost-effective capital is required to fund, among other things, capital expenditures 
and the repayment of maturing debt.

Operating Cash Flow may not be sufficient to fund the repayment of all outstanding liabilities when 
due or anticipated capital expenditures. The ability to meet long-term debt repayments is dependent 
upon obtaining sufficient and cost-effective financing to replace maturing indebtedness.

The ability to arrange such financing is subject to numerous factors, including the results of operations 
and financial condition of Fortis and its subsidiaries, the regulatory environments including regulatory 
decisions regarding capital structure and allowed ROEs, capital market conditions, general economic 
conditions and credit ratings. Changes in credit ratings could affect credit risk spreads on new long-
term debt and credit facilities, as well as their availability. 

There is no assurance that sufficient capital will continue to be available on acceptable terms. For 
further information see "Liquidity and Capital Resources" on page 19.

Insurance
Insurance is maintained with reputable industry insurers for property damage, potential liabilities and 
business interruption for coverage considered appropriate and in accordance with industry practice. 

A significant portion of transmission and distribution assets is uninsured, as is customary in 
North America, as the cost is prohibitive. Insurance is subject to coverage limits and deductibles as 
well as time-sensitive claims discovery and reporting provisions. There is no assurance that: (i) the 
amounts and types of actual damage, liabilities or business interruption will be fully covered; 
(ii) regulatory relief would be obtained for coverage shortfalls; (iii) adequate insurance at reasonable 
rates will continue to be available; or (iv) insurers will fulfill their obligations. Significant actual 
shortfalls could have a Material Adverse Effect.

Talent Management
The delivery of safe, reliable and cost-effective service depends on the attraction, development and 
retention of skilled workforces. Like its peers, Fortis faces demographic challenges and competitive 
markets relating to trades, technical and professional staff, particularly considering its significant 
capital plan. ITC relies heavily on agreements with third parties to provide services for the 
construction, maintenance and operation of certain aspects of its business. Significant failures in 
attracting or retaining a skilled workforce could have a Material Adverse Effect.
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Labour Relations 
Most of the Corporation's utilities employ members of labour unions or associations under collective 
bargaining agreements. Fortis considers its labour relationships to be satisfactory but there is no 
assurance that this will continue or that existing collective bargaining agreements will be renewed on 
reasonable terms without work disruption or other job action. Significant failures in these regards 
could cause service interruptions and/or labour cost increases for which the regulator disallows full 
recovery in rates, and could have a Material Adverse Effect.

Post-Retirement Obligations 
Fortis and most of its subsidiaries maintain a combination of defined benefit pension and/or OPEB 
plans for certain employees and retirees. The most significant cost drivers for these plans are 
investment performance and interest rates, which are affected by global financial markets. Market 
disruptions, significant declines in the market values of investments held to meet plan obligations, 
discount rate changes, participant demographics, and changes in laws and regulations may require 
additional plan funding. Significant increases in plan expenses and funding requirements could have a 
Material Adverse Effect.

General Economic Conditions
Fluctuations in general economic conditions, energy prices, employment levels, personal disposable 
incomes, housing starts, industrial activity and other factors may lower energy demand and reduce 
sales both directly and through reduced capital spending, particularly that related to new customer 
growth, which would affect Rate Base growth. A severe and prolonged economic downturn could have 
a Material Adverse Effect, including making it more difficult for customers to pay their bills.

Reputation, Relationships and Stakeholder Activism 
The Corporation’s operations and growth prospects require strong relationships with key stakeholders, 
including regulators, governments and agencies, Indigenous communities, landowners, and 
environmental organizations. Inadequately managing expectations and issues important to 
stakeholders, including those arising during construction, could affect the Corporation’s reputation as 
well as have a significant impact on its operations and infrastructure development.

Additionally, external stakeholders are increasingly challenging utilities regarding climate change, 
sustainability, diversity, returns including ROEs, executive compensation and other matters. Public 
opposition to larger infrastructure projects is becoming increasingly common, which can challenge 
capital plans and resultant organic growth. While the Corporation actively monitors such activism and 
is committed to developing stronger relationships with its external stakeholders, failure to effectively 
maintain or respond to stakeholder activism could have a Material Adverse Effect.

Legal, Administrative and Other Proceedings 
These proceedings arise in the ordinary course of business and may include environmental claims, 
employment-related claims, securities-based litigation, contractual disputes, personal injury or 
property damage claims, actions by regulatory or tax authorities, and other matters. Unfavourable 
outcomes such as judgments or settlements for monetary or other damages, injunctions, denial or 
revocation of permits, reputational harm, and other results could have a Material Adverse Effect.

ACCOUNTING MATTERS

New Accounting Policies

Financial Instruments
Effective January 1, 2020, the Corporation adopted ASU No. 2016-13, Measurement of Credit Losses 
on Financial Instruments, which requires the use of reasonable and supportable forecasts in the 
estimation of credit losses and the recognition of expected losses upon initial recognition of a financial 
instrument, in addition to using past events and current conditions. The new guidance also requires 
quantitative and qualitative disclosures regarding the activity in the allowance for credit losses for 
financial assets within the scope of the guidance. Adoption did not have a material impact on the 2020 
Annual Financial Statements and related disclosures. Further information is provided in Note 3 in the 
2020 Annual Financial Statements.
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Disclosure controls 
Working with management, including the Chief Executive and Chief 
Financial Officer, we have evaluated the effectiveness of the design and 
operation of our disclosure controls and procedures as at 31 March 
2020. Our disclosure controls and procedures are designed to provide 
reasonable assurance of achieving their objectives; however, their 
effectiveness has limitations, including the possibility of human error 
and the circumvention or overriding of the controls and procedures.

Even effective disclosure controls and procedures provide only 
reasonable assurance of achieving their objectives. Based on the 
evaluation, the Chief Executive and Chief Financial Officer concluded 
that the disclosure controls and procedures are effective to provide 
reasonable assurance that information required for disclosure in the 
reports that we file and submit under the Exchange Act is recorded, 
processed, summarised and reported as and when required and that 
such information is accumulated and communicated to our management, 
including the Chief Executive and Chief Financial Officer, as appropriate, 
to allow timely decisions regarding disclosure.

Internal control over financial reporting 
Our management, including the Chief Executive and Chief Financial 
Officer, has carried out an evaluation of our internal control over financial 
reporting pursuant to the Disclosure Guidance and Transparency Rules 
sourcebook and Section 404 of the Sarbanes-Oxley Act 2002. As required 
by Section 404, management is responsible for establishing and maintaining 
an adequate system of internal control over financial reporting (as defined 
in Rules 13a-5(f) and 15d-15(f) under the Exchange Act).

Our internal control over financial reporting is designed to provide 
reasonable assurance regarding the reliability of financial reporting 
and the preparation of financial statements for external purposes, 
in accordance with generally accepted accounting principles. 

Because of its inherent limitations, internal control over financial reporting 
may not prevent or detect misstatements. Also, projections of any evaluation 
of effectiveness to future periods are subject to the risk that controls may 
become inadequate because of changes in conditions, or that the 
degree of compliance with the policies or procedures may deteriorate.

Management’s evaluation of the effectiveness of the Company’s internal 
control over financial reporting was based on the revised Internal 
Control-Integrated Framework 2013 issued by the Committee of 
Sponsoring Organizations of the Treadway Commission. Using this 
evaluation, management concluded that our internal control over 
financial reporting was effective as at 31 March 2020.

Deloitte LLP, which has audited our consolidated financial statements for 
the year ended 31 March 2020, has also audited the effectiveness of our 
internal control over financial reporting.

During the year, there were no changes in our internal control over 
financial reporting that have materially affected it, or are reasonably likely 
to materially affect it.

Risk factors 
Management of our risks is an important part of our internal control 
environment, as we describe on pages 22 – 25. In addition to the 
principal risks listed, we face a number of inherent risks that could 
have a material adverse effect on our business, financial condition, 
results of operations and reputation, as well as the value and liquidity 
of our securities. 

Any investment decision regarding our securities and any forward-
looking statements made by us should be considered in the light of 
these risk factors and the cautionary statement set out on page 258. 
An overview of the key inherent risks we face is provided below.

Internal control and risk factors 

Risk factors

Potentially harmful activities

Aspects of the work we do could potentially harm employees, 
contractors, members of the public or the environment. 

Potentially hazardous activities that arise in connection with our business 
include: the generation, transmission and distribution of electricity; and the 
storage, transmission and distribution of gas. Electricity and gas utilities also 
typically use and generate hazardous and potentially hazardous products and 
by-products. In addition, there may be other aspects of our operations that are 
not currently regarded or proved to have adverse effects but could become so, 
such as the effects of electric and magnetic fields.

A significant safety or environmental incident, or the failure of our safety 
processes or of our occupational health plans, as well as the breach of our 
regulatory or contractual obligations or our climate change targets, could 
materially adversely affect our results of operations and our reputation.

Safety is a fundamental priority for us and we commit significant resources 
and expenditure to ensuring process safety; to monitoring personal safety, 
occupational health and environmental performance; and to meeting our 
obligations under negotiated settlements.

We are subject to laws and regulations in the UK and US governing health and 
safety matters to protect the public and our employees and contractors, who 
could potentially be harmed by these activities, as well as laws and regulations 
relating to pollution, the protection of the environment, and the use and disposal 
of hazardous substances and waste materials.

These expose us to costs and liabilities relating to our operations and properties, 
including those inherited from predecessor bodies, whether currently or formerly 
owned by us, and sites used for the disposal of our waste. 

The cost of future environmental remediation obligations is often inherently 
difficult to estimate and uncertainties can include the extent of contamination, 
the appropriate corrective actions and our share of the liability. We are 
increasingly subject to regulation in relation to climate change and are affected 
by requirements to reduce our own carbon emissions as well as to enable 
reduction in energy use by our customers. If more onerous requirements are 
imposed or our ability to recover these costs under regulatory frameworks 
changes, this could have a material adverse impact on our business, reputation, 
results of operations and financial position.

Pandemics

We face risks related to health epidemics and other outbreaks. 

As seen in the context of COVID-19, pandemics and their associated counter-
measures may affect countries, communities, supply chains and markets, 
including the UK and our service territory in the US. The spread of such 
pandemics could have adverse effects on our workforce, which could affect 
our ability to maintain our networks and provide service. In addition, disruption 
of supply chains could adversely affect our systems or networks. 

Pandemics such as COVID-19 can also result in extraordinary economic 
circumstances in our markets which could negatively affect our customers’ 
ability to pay our invoices in the US or the charges payable to the system 
operators for transmission services in the UK. The suspension of debt collection 
and customer termination activities across our service area in response to such 
pandemics is likely to result in near-term lower customer collections, and could 
result in increasing levels of bad debt and associated provisions.

The extent to which pandemics such as COVID-19 may affect our liquidity, 
business, financial condition, results of operations and reputation will depend on 
future developments, which are highly uncertain and cannot be predicted, and 
will depend on the severity of the relevant pandemic, the scope, duration, cost to 
National Grid and overall economic impact of actions taken to contain it or treat 
its effects.
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Internal control and risk factors continued

Infrastructure and IT systems

We may suffer a major network failure or interruption, or may not be 
able to carry out critical operations due to the failure of infrastructure, 
data or technology or a lack of supply. 

Operational performance could be materially adversely affected by: a failure 
to maintain the health of our assets or networks; inadequate forecasting of 
demand; inadequate record keeping or control of data or failure of information 
systems and supporting technology. This, in turn, could cause us to fail to meet 
agreed standards of service, incentive and reliability targets, or be in breach of a 
licence, approval, regulatory requirement or contractual obligation. Even incidents 
that do not amount to a breach could result in adverse regulatory and financial 
consequences, as well as harming our reputation.

Where demand for electricity or gas exceeds supply, including where we do not 
adequately forecast and respond to disruptions in energy supplies, and our 
balancing mechanisms are not able to mitigate this fully, a lack of supply to 
consumers may damage our reputation.

In addition to these risks, we may be affected by other potential events that are 
largely outside our control, such as the impact of the COVID-19 pandemic 
(including on our operations and as a result of large-scale working from home 
by our employees), weather (including as a result of climate change and major 
storms), unlawful or unintentional acts of third parties, insufficient or unreliable 
supply, or force majeure.

Weather conditions can affect financial performance, and severe weather that 
causes outages or damages infrastructure, together with our actual or perceived 
response, could materially adversely affect operational and potentially business 
performance and our reputation.

Malicious attack, sabotage or other intentional acts, including breaches of our 
cyber security, may also damage our assets (which include critical national 
infrastructure) or otherwise significantly affect corporate activities and, as a 
consequence, have a material adverse impact on our reputation, business, 
results of operations and financial condition.

Unauthorised access to, or deliberate breaches of, our IT systems may also 
lead to manipulation of our proprietary business data or customer information. 
Unauthorised access to private customer information may make us liable for a 
violation of data privacy regulations. Even where we establish business continuity 
controls and security against threats to our systems, these may not be sufficient.

Law, regulation and political and economic uncertainty

Changes in law or regulation, or decisions by governmental bodies or 
regulators and increased political and economic uncertainty, could 
materially adversely affect us.

Most of our businesses are utilities or networks subject to regulation by 
governments and other authorities. Changes in law or regulation or regulatory 
policy and precedent (including any changes arising as a result of emergency 
legislation to address the COVID-19 pandemic and the UK’s exit from the 
European Union), including decisions of governmental bodies or regulators, in 
the countries or states in which we operate could materially adversely affect us. 
We may fail to deliver any one of our customer, investor and wider stakeholder 
propositions due to increased political and economic uncertainty. 

If we fail to engage in the energy policy debate, we may be unable to influence 
future energy policy and deliver our strategy. 

Decisions or rulings concerning the following (as examples) could have a material 
adverse impact on our results of operations, cash flows, the financial condition 
of our businesses and the ability to develop those businesses in the future:
• the RIIO-2 price controls; whether licences, approvals or agreements to 

operate or supply are granted, amended or renewed; whether consents for 
construction projects are granted in a timely manner; or whether there has 
been any breach of the terms of a licence, approval or regulatory requirement; 
and

• timely recovery of incurred expenditure or obligations; the ability to pass 
through commodity costs; a decoupling of energy usage and revenue, and 
other decisions relating to the impact of general economic conditions on us, 
our markets and customers; implications of climate change and of advancing 
energy technologies; whether aspects of our activities are contestable; and 
the level of permitted revenues and dividend distributions for our businesses 
and in relation to proposed business development activities.

For further information, see pages 219 – 226, which explain our regulatory 
environment in detail.

Business performance

Current and future business performance may not meet our 
expectations or those of our regulators and shareholders.

Earnings maintenance and growth from our regulated gas and electricity 
businesses will be affected by our ability to meet or exceed efficiency targets 
and service quality standards set by, or agreed with, our regulators.

If we do not meet these targets and standards, or if we are not able to deliver the 
US rate plans strategy successfully, we may not achieve the expected benefits, 
our business may be materially adversely affected and our performance, results 
of operations and reputation may be materially harmed and we may be in breach 
of regulatory or contractual obligations.
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Growth and business development activity

Failure to respond to external market developments and execute our 
growth strategy may negatively affect our performance. Conversely, 
new businesses or activities that we undertake alone or with partners 
may not deliver target outcomes and may expose us to additional 
operational and financial risk.

Failure to grow our core business sufficiently and have viable options for new 
future business over the longer term, or failure to respond to the threats and 
opportunities presented by emerging technology or innovation (including for 
the purposes of adapting our networks to meet the challenges of increasing 
distributed energy resources), could negatively affect the Group’s credibility 
and reputation and jeopardise the achievement of intended financial returns.

Our business development activities and the delivery of our growth ambition 
include acquisitions, disposals, joint ventures, partnering and organic investment 
opportunities, such as development activities relating to changes to the energy 
mix and the integration of distributed energy resources and other advanced 
technologies. These are subject to a wide range of both external uncertainties 
(including the availability of potential investment targets and attractive financing 
and the impact of competition for onshore transmission in both the UK and US) 
and internal uncertainties (including actual performance of our existing operating 
companies and our business planning model assumptions and ability to 
integrate acquired businesses effectively). As a result, we may suffer 
unanticipated costs and liabilities and other unanticipated effects.

We may also be liable for the past acts, omissions or liabilities of companies or 
businesses we have acquired, which may be unforeseen or greater than anticipated. 
In the case of joint ventures, we may have limited control over operations and our 
joint venture partners may have interests that diverge from our own. 

The occurrence of any of these events could have a material adverse impact on 
our results of operations or financial condition, and could also impact our ability 
to enter into other transactions.

Exchange rates, interest rates and commodity price indices

Changes in foreign currency rates, interest rates or commodity prices 
could materially impact earnings or our financial condition.

We have significant operations in the US and are therefore subject to the 
exchange rate risks normally associated with non-UK operations including the 
need to translate US assets, liabilities, income and expenses into sterling (our 
reporting currency).

In addition, our results of operations and net debt position may be affected 
because a significant proportion of our borrowings, derivative financial instruments 
and commodity contracts are affected by changes in interest rates, commodity 
price indices and exchange rates, in particular the dollar-to-sterling exchange rate. 

Furthermore, our cash flow may be materially affected as a result of settling 
hedging arrangements entered into to manage our exchange rate, interest rate 
and commodity price exposure, or by cash collateral movements relating to 
derivative market values, which also depend on the sterling exchange rate into 
the euro and other currencies.

Post-retirement benefits

We may be required to make significant contributions to fund pension 
and other post-retirement benefits.

We participate in a number of pension schemes that together cover substantially 
all our employees. In both the UK and US, the principal schemes are DB schemes 
where the scheme assets are held independently of our own financial resources.

In the US, we also have other post-retirement benefit schemes. Estimates of the 
amount and timing of future funding for the UK and US schemes are based on 
actuarial assumptions and other factors, including: the actual and projected 
market performance of the scheme assets; future long-term bond yields; 
average life expectancies; and relevant legal requirements.

Actual performance of scheme assets may be affected by volatility in debt and 
equity markets (including as a result of the COVID-19 pandemic). 

Changes in these assumptions or other factors may require us to make additional 
contributions to these pension schemes which, to the extent they are not 
recoverable under our price controls or state rate plans, could materially 
adversely affect the results of our operations and financial condition.
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Financing and liquidity

An inability to access capital markets at commercially acceptable 
interest rates could affect how we maintain and grow our businesses.

Our businesses are financed through cash generated from our ongoing 
operations, bank lending facilities and the capital markets, particularly the 
long-term debt capital markets. 

Some of the debt we issue is rated by credit rating agencies, and changes 
to these ratings may affect both our borrowing capacity and borrowing costs. 
In addition, restrictions imposed by regulators may also limit how we service 
the financial requirements of our current businesses or the financing of newly 
acquired or developing businesses.

Financial markets can be subject to periods of volatility and shortages of liquidity 
– for example, as a result of unexpected political or economic events or the 
COVID-19 pandemic. If we were unable to access the capital markets or other 
sources of finance at commercially acceptable rates for a prolonged period, our 
cost of financing may increase, the discretionary and uncommitted elements of 
our proposed capital investment programme may need to be reconsidered, and 
the manner in which we implement our strategy may need to be reassessed. 

Such events could have a material adverse impact on our business, results 
of operations and prospects.

Some of our regulatory agreements impose lower limits for the long-term 
unsecured debt credit ratings that certain companies within the Group must 
hold or the amount of equity within their capital structures, including a limit 
requiring National Grid plc to hold an investment-grade long-term senior 
unsecured debt credit rating.

In addition, some of our regulatory arrangements impose restrictions on the way 
we can operate. These include regulatory requirements for us to maintain adequate 
financial resources within certain parts of our operating businesses and may 
restrict the ability of National Grid plc and some of our subsidiaries to engage in 
certain transactions, including paying dividends, lending cash and levying charges. 

The inability to meet such requirements, or the occurrence of any such restrictions, 
may have a material adverse impact on our business and financial condition.

Our debt agreements and banking facilities contain covenants, including those 
relating to the periodic and timely provision of financial information by the issuing 
entity, and financial covenants, such as restrictions on the level of subsidiary 
indebtedness.

Failure to comply with these covenants, or to obtain waivers of those requirements, 
could in some cases trigger a right, at the lender’s discretion, to require 
repayment of some of our debt and may restrict our ability to draw upon our 
facilities or access the capital markets.

Customers and counterparties

Customers and counterparties may not perform their obligations.

Our operations are exposed to the risk that customers, suppliers, banks and 
other financial institutions, and others with whom we do business, will not satisfy 
their obligations, which could materially adversely affect our financial position.

This risk is significant where our subsidiaries have concentrations of receivables 
from gas and electricity utilities and their affiliates, as well as industrial customers 
and other purchasers, and may also arise where customers are unable to pay us 
as a result of increasing commodity prices or adverse economic conditions 
(including as a result of the COVID-19 pandemic).

To the extent that counterparties are contracted with for physical commodities 
(gas and electricity) and they experience events that impact their own ability to 
deliver, we may suffer supply interruption as described in Infrastructure and IT 
systems on page 228.

There is also a risk to us where we invest excess cash or enter into derivatives 
and other financial contracts with banks or other financial institutions. Banks 
who provide us with credit facilities may also fail to perform under those contracts.

Employees and others

We may fail to attract, develop and retain employees with the 
competencies (including leadership and business capabilities), values 
and behaviours required to deliver our strategy and vision and ensure 
they are engaged to act in our best interests.

Our ability to implement our strategy depends on the capabilities and 
performance of our employees and leadership at all levels of the business. Our 
ability to implement our strategy and vision may be negatively affected by the 
loss of key personnel (including personnel on sick leave or otherwise unable to 
work on an extended basis because of the COVID-19 pandemic) or an inability 
to attract, integrate, engage and retain appropriately qualified personnel, or if 
significant disputes arise with our employees.

As a result, there may be a material adverse effect on our business, financial 
condition, results of operations and prospects.

There is a risk that an employee or someone acting on our behalf may breach 
our internal controls or internal governance framework, or may contravene 
applicable laws and regulations. This could have an impact on the results  
of our operations, our reputation and our relationship with our regulators 
and other stakeholders.
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Potential Negative Revenue Adjustments of the TOs 
    

 

Central Hudson Gas & Electric Corporation 

Performance Measure 
Maximum Negative 

Revenue Adjustment 

Customer Service Quality Performance 
Measures: 

 PSC Complaint Rate, 
 Customer Satisfaction Index 
 Calls Answered in 30 seconds 

$3.0 million 

Electric Reliability (SAIFI and CAIDI) 
 

30 basis points each on a 
pre-tax basis for failure to 
meet pre-established target 

levels 

 

Source: Case 17-E-0459, Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of Central Hudson Gas & Electric Corporation for Electric Service, 
“Order Adopting Terms of Joint Proposal and Establishing Electric and Gas Rate Plan” (Issued 
and Effective June 14, 2018)  
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Potential Negative Revenue Adjustments of the TOs 
    

 

Consolidated Edison Company of New York, Inc. 
 

Performance 
Measure 

Subcategory 
Maximum Negative 

Revenue Adjustment in 
Rate Year 1 

Electric  
Reliability 

Threshold Standards 
(SAIFI/CAIDI) 

$20 million 

Major Outages $110 million 

Remote Monitoring 
System Reporting 

$50 million 

Program Standards $17.5 million 

Customer Service 
(Electric and Gas, 
excluding gas-only 

mechanisms) 
 

Commission 
Complaints 

$9 million 

Customer Satisfaction 
Surveys 

$18 million 

Outage Notification $8 million 

Call Answer Rate $5 million 

 
Source: Case 19-E-0065, Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of Consolidated Edison Company of New York, Inc. for Electric Service, 
“Order Adopting Terms of Joint Proposal and Establishing Electric and Gas Rate Plan” (Issued 
and Effective January 16, 2020), Appendix A (Joint Proposal), Appendices 14 and 18 
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Potential Negative Revenue Adjustments of the TOs 
    

 

Niagara Mohawk Power Corporation  

Performance Measure 
Maximum Negative 

Revenue Adjustment 

Customer Service Quality Performance 
Measures – PSC Complaint Rate, 
Residential and Small/Medium 

Commercial and Industrial Customer 
Satisfaction Surveys, and % Calls 

Answered in 30 seconds 

$19.8 million 

Electric Reliability Performance 
Metrics – SAIFI, CAIDI, Estimating, 

Standardized Interconnection 
Requirements, and Inspection and 

Maintenance 

$14.0 million 

Electric Safety Standards – Stray 
Voltage Testing and Inspections 

150 basis point revenue 
adjustment 

 
Source: Service Quality Assurance Program Reports (e.g. “Service Quality Assurance Program 
Report for the third quarter of 2019, ended September 30, 2019” and filed October 31, 2019); 
Case 04-M-0159, Proceeding on Motion of the Commission to Examine the Safety of Electric 
Transmission and Distribution Systems, “Order Granting Petition in Part and Modifying Electric 
Safety Standards” (Issued March 22, 2013); and Case 17-E-0238, Proceeding on Motion of the 
Commission as to the Rates, Charges, Rules and Regulations of Niagara Mohawk Power 
Corporation d/b/a National Grid for Electric Service, “Order Adopting Terms of Joint Proposal 
and Establishing Electric and Gas Rate Plans” (Issued and Effective March 15, 2018) 
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Potential Negative Revenue Adjustments of the TOs 
    

 

New York State Electric & Gas Corporation  

Performance Metric 
Maximum Negative 

Revenue Adjustment 

Customer Service 
Quality (Electric and 

Gas) 
$9.52 million 

Electric Reliability 
(SAIFI and CAIDI) 

$14.00 million 

Distribution Line 
Inspection for Level II 

Deficiencies 
$2.00 million 

 
Source: Case 19-E-0378, Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of New York State Electric & Gas Corporation for Electric Service, 
“Order Approving Electric and Gas Rate Plans in Accord With Joint Proposal, With 
Modifications” (Issued and Effective November 19, 2020), Joint Proposal, Appendices K and P. 
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Potential Negative Revenue Adjustments of the TOs 
    

 

Orange and Rockland Utilities, Inc. 

Performance Metric 
Maximum Annual Negative 

Revenue Adjustment 

Electric Reliability (SAIFI and CAIDI) 
20 basis points each for failure 
to meet pre-established target 

levels 

Customer Service Performance (electric 
only) – Annual PSC Complaint Rate, 

Customer Contact Satisfaction Survey, 
and % of Calls Answered in 30 Seconds 

$1.50 million 

 
Source: Case 18-E-0067, Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of Orange and Rockland Utilities, Inc. for Electric Service, “Order 
Adopting Terms of Joint Proposal and Establishing Electric and Gas Rate Plans” (Issued and 
Effective March 14, 2019), Joint Proposal, Appendices 13 and 15. 
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Potential Negative Revenue Adjustments of the TOs 
    

 

Rochester Gas and Electric Corporation 

Performance Metric 
Maximum Annual 
Negative Revenue 

Adjustment 

Customer Service 
Quality (Electric and 

Gas) 
$5.90 million 

Electric Reliability 
(SAIFI and CAIDI) 

$10.00 million 

Distribution Line 
Inspection for Level II 

Deficiencies 
$1.25 million 

 
Source: Case 19-E-0380, Proceeding on Motion of the Commission as to the Rates, Charges, 
Rules and Regulations of Rochester Gas and Electric Corporation for Electric Service, “Order 
Approving Electric and Gas Rate Plans in Accord With Joint Proposal, With Modifications” 
(Issued and Effective November 19, 2020), Joint Proposal, Appendices K and P. 
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Introduction

• The NYTOs support the clean energy goals in the CLCPA and are committed to working 

with the state to meet the goals and to leading and delivering the clean energy transition to 

our customers. This support includes:

– Local transmission upgrade proposals to integrate clean energy

– Energy storage solicitations 

– Advocacy for reforms to remove market barriers to new technologies

2

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Introduction (Cont’d)

• The NYTOs are continuing to consider new ways to aid the state in meeting CLCPA goals 

and propose complementary reforms to the NYISO Interconnection Upgrade Funding 

Mechanism to better accommodate growing number and scale of interconnection 

requests.

– CY 2019 had four to five times the number of projects in CY 2017; Upgrades will represent growing parts of TO systems.

– Changes are needed to properly align the costs of the risks associated with owning and operating interconnection 

upgrades while protecting TOs’ ability to maintain affordable customer rates in the future.

– We propose to achieve this without delay to the integration of new resources. 
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Background

• The NYTOs seek changes to the funding mechanism for generator interconnection 

upgrades to align the process with recent judicial and FERC precedent.

– Applicable to only System Upgrade Facilities and System Deliverability Upgrades (“Upgrades”)

• Does not change treatment of the Developer’s Attachment Facilities

– While the NYTOs ultimately own and bear the risks associated with owning, operating, and maintaining 

Upgrades, they currently do not earn a return on their costs.

– Recent precedent in the D.C. Circuit affirms the right of a TO to earn a return on, and of, these 

Upgrades. 

– And rejects forcing TOs to function as owners and operators of transmission facilities without recovering 

their cost of capital.
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Overview of Proposal

• Proposal would enable the TO to provide the initial funding for Interconnection 

Upgrades, and to recover that investment, with a regulated return, from the Developer 

over a reasonable recovery period.

– Would apply to Upgrades identified through the NYISO Interconnection Process.

• Each TO must notify the NYISO of any Upgrades the TO will fund prior to the start of 

the NYISO Class Year decision period.

– Developer will have this information prior to accepting its cost allocation and posting security.

– TO funding will not alter timing of Class Year process or change developer’s Option to Build Stand 

Alone Upgrades.

5
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• TO will pay the costs of the Upgrades it is funding during construction, rather 

than the developer. Developers repay these costs to the TO over twenty (20) 

years.

• Developer security posting required on a declining basis until costs are fully paid.

• A new pro forma Facility Service Agreement (FSA) will govern these payments. 

• FSA to be handled in tandem with IA.

Overview of Proposal (Cont’d)
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Overview of Proposal (Cont’d)

• TOs do not believe this change will have significant cost impacts. 

• The proposal will prevent TOs from having to operate a growing part of 

their systems without the opportunity to earn a fair return. 
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Next Steps

• Targeted implementation of the TO Funding Mechanism for Class Year 2021.

• The NYTOs are seeking stakeholder feedback on the proposal:

– Send comments/feedback to Stu Caplan and Kat O’Konski of Troutman Pepper ( stuart.caplan@troutman.com

and katherine.okonski@troutman.com)

– Additional stakeholder discussions planned:

• March 1 TPAS

• March 11 OC 

• March 31 MC 
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Transmission Owner 
Funding of 
Interconnection 
Upgrades

New York Transmission Owners

March 1, 2021 TPAS Meeting
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Introduction

• NYTO Stakeholder Outreach

– Started meeting with stakeholders in Q4 2020

– Presented to ESPWG on February 23rd

• Today’s Agenda

– Review the proposal presented to ESPWG 

– Add details and respond to feedback received to date
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Introduction (Continued)

• The NYTOs support the clean energy goals in the CLCPA: 

– Committed to working with the state to meet the goals

– Local transmission upgrade proposals to integrate clean energy

– Support Identification of Public Policy Transmission Needs

– Energy storage solicitations 

– Advocacy for reforms to remove market barriers to new technologies
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Introduction (Continued)

• Meeting CLCPA goals means substantial growth in new renewable and storage projects.

• Complementary reforms to the NYISO interconnection upgrade funding mechanism are  

needed to accommodate growing number and scale of interconnection requests.

– CY 2019 had four to five times the number of projects in CY 2017.

– Upgrades will represent growing parts of TO systems.

– Changes are needed to properly align the costs of the risks associated with owning and operating 

interconnection upgrades while protecting TOs’ ability to maintain affordable customer rates in the future.

– We propose to achieve this without delay in the integration of new resources. 

4
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Background

• The NYTOs seek changes to the funding mechanism for Upgrades to align the process 

with recent judicial and FERC precedent.

– While the NYTOs ultimately own and bear the risks associated with owning, operating, and maintaining 

Upgrades, they currently do not earn a return on Upgrades.

– Recent precedent in the D.C. Circuit (Ameren) affirms the right of a TO to earn a return on, and of, these 

Upgrades. 

– Ameren rejects forcing TOs to function as owners and operators of transmission facilities without 

recovering a return.
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Background (Continued)

Interconnection Upgrade Funding Today

• This presentation and the Upgrade Funding Proposal apply to three types of interconnection 

facilities NYISO identifies in each Interconnection Class Year Facilities Study, which TOs own and 

operate on a non-profit basis under current rules:

– System Upgrade Facilities (SUF) are needed to maintain system reliability for all interconnections, including 

energy only (ERIS), interconnections.

– System Deliverability Upgrades (SDU) are needed to provide for the simultaneous deliverability of all capacity 

resources to load and are required for only Capacity Resource Interconnection Service (CRIS).

– Transmission Owner Attachment Facilities are needed to connect projects at the point of interconnection.

– Collectively “Upgrades”
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Background (Continued)

• Today, each Developer that wishes to remain in the Class Year is required to fund 100% of the 

upgrade costs allocated to it shortly after it accepts its cost allocation.

– Once the Class Year Study is released, the Class Year Initial Decision Period begins, and each Developer must 

notify the NYISO if it accepts its cost allocation. 

– If any Developers reject their cost allocations, the NYISO reiterates the decision process until all Developers 

accept their cost allocations and post security for the full cost of the facilities for which the ISO determined the 

Developers are responsible. 

– Failure to post security results in a project losing its Class Year position.

8
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Overview of Proposal
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Overview of Proposal

• TO Upgrade Funding Proposal would enable the TO, on an Upgrade-specific basis:

– To provide the initial funding for Upgrades;

– To recover that investment, 

• with a return,

• from the Developer, 

• over 20 years.

• Each TO must notify the NYISO of any Upgrades the TO will fund prior to the start of 

the NYISO Class Year Initial Decision Period.

– Developer will have this information prior to accepting its cost allocation and posting security.

– TO funding will not alter timing of Class Year process.

10
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• TO will pay the costs of the Upgrades it is funding during construction, rather 

than the Developer.

• Developers repay these costs to the TO over twenty (20) years.

– Developer security posting required on a declining basis until costs are fully paid.

– A new pro forma Facility Service Agreement (FSA) will govern these payments. 

• Modeled on the MISO FSA which FERC accepted.

– FSA to be handled in tandem with IA.

Overview of Proposal (Continued)
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Impacts of Proposal

• TOs do not believe this change will have significant cost impacts. 

– Proposal replaces the Developer’s cost of capital with TO’s cost of capital on 

transmission interconnection facilities only, typically a small percentage of overall 

project costs.

– For example, “Proposed NYISO Installed Capacity Demand Curves for the 2021-2022 

Capability Year and Annual Update Methodology and Inputs for the 2022-2023, 2023-

2024, 2024-2025 Capability Years” – August 2020:

• The weighted average cost of capital (WACC) used to develop the localized levelized embedded 

gross CONE should reflect a capital structure of 55 percent debt and 45 percent equity; a 6.7 

percent cost of debt; and a 13.0 percent return on equity, for a WACC of 9.54 percent.

– This is much higher than authorized cost of capital for the NYTOs.
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Impacts (Continued)

• The proposal provides reasonable TO compensation for the risks associated with owning,

operating, and maintaining transmission facilities that are expected to be a growing part of their 

systems.

– There is greater opportunity for liabilities to be incurred due to an increase in the total number of transmission 

assets and the commensurate increased complexity in management, monitoring, and compliance of their 

transmission system.

– Increased complexity equals increased responsibility/risk.

• Recovery of O&M expenses does not include a utility’s return on equity or the return it must earn 

to reward investors for assuming the risks of the investment.

– Rather, a return for investors (whether shareholders or bondholders) is designed to reward investors for making 

the investment and assuming the risks of the business.  The business is an entire system. 
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Transmission Owner Risks of Owning and Operating Upgrades

• At last week’s ESPWG/TPAS meeting, we identified several risks associated with owning and 

operating Upgrades and explained that Upgrades are no different in this regard than the rest of a 

TO’s transmission system.

• The same liabilities that could be incurred as a result of traditional transmission ownership and 

operation also apply to Upgrades.  These include risks associated with:

– NERC, NPCC, FERC, OSHA, EPA, PSC, DEC, vegetation management and other compliance 

– Storm and outage recovery

16
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Transmission Owner Risks (Continued)

Because there is no return for this increased exposure to risks, there are uncompensated 

costs.

• Some of these risks include the potential to be subject to a disallowance in cost recovery or to be 

subject to fines or punitive measures not recoverable in rates if there was a compliance issue.

– Consumer interests expressed concerns that utilities should not be rewarded for imprudent costs or compliance 

failures.

– The proposal does not provide for the recovery of costs that a regulator disallows.

– Rather, reasonable investors consider the risk of this type of under-recovery of costs when deciding whether to 

invest in a utility.  This type of risk is one of many that gives rise to a need to compensate investors through a 

return on investment.
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Implementation
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Facilities Service Agreement

• Revisions to Adopt a new Pro Forma Facilities Service Agreement to Provide a Standardized 

Contractual Mechanism for the Exercise of a TO Election to Fund

– Based on the MISO pro forma FSA accepted for filing (ER20-359)

– Recovery over 20-year term 

– Security for capital costs only

– For boiler plate terms and conditions, would use NYISO-specific provisions from the NYISO LGIA rather than those 

in the MISO pro forma FSA

19

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Implementation – Developer Rights 

• Developer’s Option to Build Would Remain Intact

– Today, Developers have the right to build Stand Alone Upgrades.

– TO Upgrade funding will not interfere with the Developer’s right to build Stand Alone Upgrades, consistent with 

FERC’s treatment of MISO’s compliance filing to Order No. 845 (ER19-1960).

– If a TO funds a Standalone Upgrade, the Developer can still build the Upgrade, and the TO would provide the 

funding.

– Consistent with Upgrade Funding, with cost recovery from the Developer/project company would occur via a 

Facilities Service Agreement.
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Implementation – Developer Rights (Continued)

• Buyer Side Mitigation Rules: 

– The FSA would be added to the list of contracts that shall not constitute a “non-Qualifying contractual relationship” 

in the Services Tariff.

• We believe this is appropriate treatment.

– Calculation of unit-specific Net CONE would continue as it is done today based on the best available information 

the ISO has when it performs the Part A and Part B exemption analysis.

• Would occur before the TO funding declaration

• Generally does not affect a significant amount of projects’ overall costs

• Generally does not have a significant impact on the Net CONE of Developers

• Will facilitate smooth and timely administration of Class Year  
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Implementation – Developer Rights (Continued)

• Incremental TCCs

– Today, Developers that fund Upgrades that result in incremental transfer capability have the right to obtain 

Incremental Transmission Congestion Contracts (TCC).

– Under TO Upgrade Funding, we propose no changes to Incremental TCC rights.

– Today, Developers must pay for the Upgrades up front.

– With TO Funding, the Developer will not pay for the upgrades upfront, but should still receive the Incremental 

TCCs on the same schedule and under the same terms as the current NYISO OATT because the Developer must 

post adequate security to cover payments due to the TO.
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Implementation – Developer Rights (Continued)

• Headroom Payments

– No changes proposed to current treatment

– Headroom refers to incremental capability to interconnect additional capacity or energy to the system in excess of 

the Developer that funds the Upgrade giving rise to the Headroom. 

– Today, when a Developer funds facilities which create Headroom, any lower queued project which utilizes within 

10 years the Headroom funded by the earlier project, must make a lump sum Headroom payment to the earlier 

project.

– Headroom payments are due at the time of posting security to cover Class Year cost allocations.

– This treatment of Headroom payments would continue.  The earlier queued projects may not have fully repaid the 

TO for the Upgrades, but they will have posted adequate security.

– Accordingly, it is appropriate to continue with the current practice.
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OATT Revisions

• Cross Default Provisions Established in the FSA and LGIA/SGIA

– These provisions would provide that a default in either the FSA or LGIA/SGIA would constitute a default in both 

the FSA and LGIA/SGIA.

• Other Implementing Changes

– Forfeiture of Security:  If the TO elects to fund, a security requirement applies in declining amounts for the term of 

the resulting FSA.

– Final Invoicing; Billings, Payment, Final Payment:  If the TO elects to fund, payment for the Upgrades will be 

addressed in the resulting FSA.

24
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Next Steps

• Targeted implementation of the TO Funding Mechanism for Class Year 2021

• The NYTOs are seeking stakeholder feedback on the proposal:

– Send comments/feedback to Stu Caplan and Kat O’Konski of Troutman Pepper (stuart.caplan@troutman.com

and katherine.okonski@troutman.com)
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Introduction

• NYTO Stakeholder Outreach

– Started meeting with stakeholders in Q4 2020

– Presented to ESPWG on February 23rd

– Presented to TPAS on March 1st

• Today’s Agenda

– Review the proposal presented to ESPWG and TPAS

– Add details and respond to feedback received to date

2
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Introduction (Continued)

• The NYTOs support the clean energy goals in the CLCPA:

– Committed to working with the state to meet the goals

– Local transmission upgrade proposals to integrate clean energy

– Support Identification of Public Policy Transmission Needs

– Energy storage solicitations 

– Advocacy for reforms to remove market barriers to new technologies

3
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Introduction (Continued)

• Meeting CLCPA goals means substantial growth in new renewable and storage projects.

• Complementary reforms to the NYISO interconnection upgrade funding mechanism are  

needed to accommodate growing number and scale of interconnection requests.

– CY 2019 had four to five times the number of projects in CY 2017.

– Upgrades will represent growing parts of TO systems.

– Changes are needed to properly align the costs of the risks associated with owning and operating 

interconnection upgrades while protecting TOs’ ability to maintain affordable customer rates in the future.

– We propose to achieve this without delay in the integration of new resources. 

4
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Background

• The NYTOs seek changes to the funding mechanism for Upgrades to align the process 

with recent judicial and FERC precedent.

– While the NYTOs ultimately own and bear the risks associated with owning, operating, and maintaining 

Upgrades, they currently do not earn a return on Upgrades.

– Recent precedent in the D.C. Circuit (Ameren) affirms the right of a TO to earn a return on, and of, these 

Upgrades. 

– Ameren rejects forcing TOs to function as owners and operators of transmission facilities without 

recovering a return.

6
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Background (Continued)

Interconnection Upgrade Funding Today

• This presentation and the Upgrade Funding Proposal apply to two types of interconnection 

facilities NYISO identifies in Interconnection Class Year Studies, which TOs own and operate on a 

non-profit basis under current rules:

– System Upgrade Facilities (SUF) are needed to maintain system reliability for all interconnections, including 

energy only (ERIS), interconnections.

– System Deliverability Upgrades (SDU) are needed to provide for the simultaneous deliverability of all capacity 

resources to load and are required for only Capacity Resource Interconnection Service (CRIS).

– Collectively “Upgrades”

7
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Background (Continued)

• Today, each Developer that wishes to remain in the Class Year is required to fund 100% of the 

Upgrade costs allocated to it shortly after it accepts its cost allocation.

– Once the Class Year Study is released, the Class Year Initial Decision Period begins, and each Developer must 

notify the NYISO if it accepts its cost allocation. 

– If any Developers reject their cost allocations, the NYISO reiterates the decision process until all Developers 

accept their cost allocations and post security for the full cost of the facilities for which the ISO determined the 

Developers are responsible. 

– Failure to post security results in a project losing its Class Year position.

8
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Overview of Proposal
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Overview of Proposal

• TO Upgrade Funding Proposal would enable the TO, on an Upgrade-specific basis:

– To provide the initial funding for Upgrades;

– To recover that investment, 

• with a return,

• from the Developer, 

• over 20 years.

• Each TO must notify the NYISO of any Upgrades the TO will fund prior to the start of 

the NYISO Class Year Initial Decision Period.

– Developer will have this information prior to accepting its cost allocation and posting security.

– TO funding will not alter timing of Class Year process.

10
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• TO will pay the costs of the Upgrades it is funding during construction, rather 

than the Developer.

• Developers repay these costs to the TO over twenty (20) years.

– Developer security posting required on a declining basis until costs are fully paid.

– A new pro forma Facility Service Agreement (FSA) will govern these payments. 

• Modeled on the MISO FSA which FERC accepted.

– FSA to be handled in tandem with IA.

Overview of Proposal (Continued)
Document Accession #: 20210409-5295      Filed Date: 04/09/2021



12

Negotiate 

Pro Forma

Facility 

Service 

Agreement 

(FSA)

TO indicates in 

Study Report* 

whether it will 

provide initial 

funding for 

identified 

Upgrades

Proposal Timeline

*Either Class Year Study Report or Additional SDU Report

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Response to Stakeholder 
Questions

Document Accession #: 20210409-5295      Filed Date: 04/09/2021



Impacts of Proposal

• TOs do not believe this change will have significant cost impacts. 

– Proposal replaces the Developer’s cost of capital with TO’s cost of capital on transmission interconnection 

facilities only, typically a small percentage of overall project costs.

– For example, “Proposed NYISO Installed Capacity Demand Curves for the 2021-2022 Capability Year and 

Annual Update Methodology and Inputs for the 2022-2023, 2023-2024, 2024-2025 Capability Years” – August 

2020:

• The weighted average cost of capital (WACC) used to develop the localized levelized embedded gross CONE should reflect a 

capital structure of 55 percent debt and 45 percent equity; a 6.7 percent cost of debt; and a 13.0 percent return on equity, for a 

WACC of 9.54 percent.

– This is much higher than authorized cost of capital for the NYTOs.
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Impacts (Continued)

• The proposal provides reasonable TO compensation for the risks associated with owning,

operating, and maintaining transmission facilities that are expected to be a growing part of their 

systems.

– There is greater opportunity for liabilities to be incurred due to an increase in the total number of transmission 

assets and the commensurate increased complexity in management, monitoring, and compliance of their 

transmission system.

– Increased complexity equals increased responsibility/risk.

• Recovery of O&M expenses does not include a utility’s return on equity or the return it must earn 

to reward investors for assuming the risks of the investment.

– Rather, a return for investors (whether shareholders or bondholders) is designed to reward investors for making 

the investment and assuming the risks of the business.  The business is an entire system. 
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Transmission Owner Risks of Owning and Operating Upgrades

• In previous stakeholder meetings, we identified several risks associated with owning and 

operating Upgrades and explained that Upgrades are no different in this regard than the rest of a 

TO’s transmission system.

• The same liabilities that may be incurred as a result of transmission ownership and operation 

also apply to Upgrades. These include risks associated with:

– NERC, NPCC, FERC, OSHA, EPA, PSC, DEC, vegetation management and other compliance

– Storm and outage recovery

• The Proposal does not seek recovery of the costs of compliance, penalties, disallowances or 

O&M.

– Rather, it addresses the risks to a TO’s shareholders/bondholders inherent to the operation and ownership of 

transmission facilities.
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Transmission Owner Risks (Continued)

Because there is no return for this increased exposure to risks, there are uncompensated 

costs.

• Some of these risks include the potential to be subject to a disallowance in cost recovery or to be 

subject to fines or other assessments not recoverable in rates if there were a compliance issue.

– Consumer interests expressed concerns that utilities should not be rewarded for imprudent costs or compliance 

failures.

– The proposal does not provide for the recovery of costs that a regulator disallows.

– But reasonable investors do consider the risks of the utility’s business  -- including the risk of under-recovery of 

costs -- when deciding whether to invest in a utility.  This type of risk is one of many that gives rise to a need to 

compensate investors through a return on investment.
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Implementation
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Facilities Service Agreement

• Revisions to Adopt a new Pro Forma Facilities Service Agreement to Provide a Standardized 

Contractual Mechanism for the Exercise of a TO Election to Fund

– Based on the MISO pro forma FSA accepted for filing (ER20-359)

– Recovery over 20-year term 

– Security for capital costs only

– For boiler plate terms and conditions, would use NYISO-specific provisions from the NYISO LGIA rather than those 

in the MISO pro forma FSA
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Implementation – Developer Rights 

• Developer’s Option to Build Would Remain Intact

– Today, Developers have the right to build Stand Alone Upgrades.

– TO Upgrade funding will not interfere with the Developer’s right to build Stand Alone Upgrades, consistent with 

FERC’s treatment of MISO’s compliance filing to Order No. 845 (ER19-1960).

– If a TO funds a Standalone Upgrade, the Developer can still build the Upgrade, and the TO would provide the 

funding.

– With Upgrade Funding, cost recovery from the Developer/project company would occur via a Facilities Service 

Agreement.
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Implementation – Developer Rights (Continued)

• Buyer Side Mitigation Rules:

– The FSA would be added to the list of contracts that shall not constitute a “non-Qualifying contractual relationship” 

in the Services Tariff.

• We believe this is appropriate treatment.

• We have not received any contrary stakeholder feedback.

– Calculation of unit-specific Net CONE would continue as it is done today based on the best available information 

the ISO has when it performs the Part A and Part B exemption analysis.

• Would occur before the TO funding declaration.

• Generally does not affect a significant portion of projects’ overall costs.

• Generally does not have a significant impact on the Net CONE of Developers.

• ISO would continue to use the current assumption that Developers will fund Upgrades for purposes of BSM analyses.

• Will facilitate smooth and timely administration of Class Year.
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Implementation – Developer Rights (Continued)

• Incremental TCCs

– Today, Developers that fund Upgrades that result in incremental transfer capability have the right to obtain 

Incremental Transmission Congestion Contracts (TCC).

– Under TO Upgrade Funding, we propose no changes to Incremental TCC rights.

– Today, Developers must pay for the Upgrades up front.

– With TO Funding, the Developer will not pay for the upgrades upfront, but should still receive the Incremental 

TCCs on the same schedule and under the same terms as the current NYISO OATT because the Developer must 

post adequate security to cover payments due to the TO.

– We did not receive any contrary stakeholder feedback on this proposed treatment.
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Implementation – Developer Rights (Continued)

• Headroom Payments

– No changes proposed to current treatment.

– Headroom refers to incremental capability to interconnect additional capacity or energy to the system in excess of 

the Developer that funds the Upgrade giving rise to the Headroom. 

– Today, when a Developer funds facilities that create Headroom, any lower queued project that utilizes within 10 

years the Headroom funded by the earlier project must make a lump sum Headroom payment to the earlier 

project.

– Headroom payments are due at the time of posting security to cover Class Year cost allocations.

– This treatment of Headroom payments would continue.  The earlier queued projects may not have fully repaid the 

TO for the Upgrades, but they will have posted adequate security.

– Accordingly, it is appropriate to continue with the current practice.

– We did not receive any contrary stakeholder feedback on this proposed treatment.
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Implementation when an Upgrade Involves More than One TO System

• Stakeholders asked how TO Upgrade Funding would work if an Upgrade was required on two or 

more TO Systems.

– An underlying premise of the Upgrade Funding proposal is that each TO may decide whether to fund the Upgrades on its 

system, not Upgrades on another TO’s system.

– Accordingly, each TO would determine whether to fund the Upgrades on its system.

– It is possible an Upgrade on two TO systems would be subject to Upgrade funding by one TO for the Upgrades on that 

TO’s system, and subject to Developer Funding for the Upgrades on another TO’s system.

– The Facilities Study Agreement would spell out the Upgrades on the funding TO’s system which are subject to TO funding.

– Any facilities not so identified would be subject to the current mechanism whereby the Developer would post security for 

and fund the Upgrade.
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Implementation – Developer Election Proposal 

• NYTOs rejected the proposal that a Developer be required to agree to TO Funding as a 

condition of the TO’s exercise.

• This would effectively give the Developer the option to fund and leave the TOs exposed to risk 

of the same economic harm  and under-recovery of costs they suffer today. (If the Developer 

declined to let the TO fund, it would be the exact situation we have today.)

• Lack of Developer agreement would compel TOs to become non-profit operators and 

maintainers of Upgrades.

• These are the harms the Ameren decision and FERC’s Order on remand address.
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OATT Revisions

• Cross Default Provisions Established in the FSA and LGIA/SGIA

– These provisions would provide that a default in either the FSA or LGIA/SGIA would constitute a default in both 

the FSA and LGIA/SGIA.

• Other Implementing Changes

– Forfeiture of Security:  If the TO elects to fund, a security requirement applies in declining amounts for the term of 

the resulting FSA.

– Final Invoicing; Billings, Payment, Final Payment:  If the TO elects to fund, payment for the Upgrades will be 

addressed in the resulting FSA.
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Next Steps

• Targeted implementation of the TO Funding Mechanism for Class Year 2021.

• TOs have had numerous discussions with interested stakeholders and have presented TO 

Funding to ESPWG, TPAS and the Operating Committee to be transparent and obtain stakeholder 

feedback.

• The TOs reserve the right to make a section 205 filing to adopt the core right to fund under the 

reservation of rights contained in the ISO-TO Agreement, and contemplate also filing under 

section 206 to address implementation issues and mechanics to allow for a smoother transition. 

• We appreciate your patience in vetting the TO Funding proposal in ESPWG, TPAS and the OC. 
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